
DEPARTMENT OF THE ARMY 
LOS ANGELES DISTRICT, U.S. ARMY CORPS OF ENGINEERS 

915 WILSHIRE BOULEVARD, SUITE 930 
LOS ANGELES, CA 90017-3401 

 
August 11, 2014 

 
 
David Thomas 
Riverside County Transportation Commission 
2455 Anselmo Drive, Suite 201 
Corona, California 92879 
 

DEPARTMENT OF THE ARMY NATIONWIDE PERMIT VERIFICATION 
 
Dear Mr. Thomas: 
 
 This correspondence is in reply to your application (File No. SPL-2008-00798-VCC), 
dated June 19, 2014, for a Department of the Army Permit.  Your proposed project, State Route 
91 Corridor Improvement Project (Initial Phase), would result in discharges of permanent fill 
into approximately 0.19 acre and temporary fill material into approximately 0.16 acre of waters 
of the U.S.  Therefore, pursuant to section 404 of the Clean Water Act (33 U.S.C. 1344; 33 
C.F.R. parts 323 and 330), your proposed project requires a Department of the Army permit.  
The proposed work would take place within the Temescal Wash/Arlington Channel and several 
unnamed tributaries to the Santa Ana River, near the City of Corona, Riverside County, 
California (see attached map).   
 
 I have determined construction of State Route 91 Corridor Improvement Project (Initial 
Phase) complies with Nationwide Permit (NWP) No. 14 Linear Transportation Projects, if 
conducted as described in your application.   
  
 Specifically, you are authorized to (as shown on the enclosed figures) conduct the 
following regulated activities (Table 1): 
 

1. Discharge permanent fill material into approximately 0.04 acre (228 linear feet) of non-
wetland and 0.15 acre (193 linear feet) of wetland of waters of the U.S. to widen the State 
Route 91 Corridor and construct associated freeway improvements; and 

2. Discharge temporary dredged or fill material into approximately 0.16 acres (1,224 linear 
feet) of non-wetland waters of the U.S. for construction access, water diversions, and 
concrete channel modifications at the following locations. 
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Table 1. Impact Locations 

Drainage  Work Description  Permanent 
Impacts to 

Waters of the U.S. 

Temporary Impacts 
to Waters  
of the U.S. 

Wetland
(acre/ 
linear 
feet) 

Non‐ 
wetland
(acre/ 
linear 
feet) 

Wetland 
(acre/ 
linear 
feet) 

Non‐ 
wetland 
(acre/ 
linear 
feet) 

28  This affected jurisdictional drainage is 
associated with the widening of SR‐
91 (290 CY fill [soil]) and includes 
grading to accommodate a retaining 
wall.  The open concrete structure 
will be partially replaced with a 
closed concrete culvert within the 
grading limits.  

N/A  N/A  N/A  0.02 acre /
73 feet 

35  This affected jurisdictional drainage is 
associated with the widening of SR‐
91. The project will require both cut 
and fill (net cut) of much of this 
open‐air concrete structure (7100 CY 
of excavation, 2600 CY of fill 
[concrete and aggregate]). The 
remaining portion will be temporarily 
impacted for construction access.  
Temporarily impacted areas required 
for construction access will be 
returned to match the original 
contours and revegetated, as 
required. 

N/A  0.02 acre /
158 feet 

N/A  0.01 acre /
54 feet 

36  This affected jurisdictional drainage is 
associated with the widening of SR‐
91. The project will require removal 
of this drainage. Impacts include fill 
(44,800 CY fill [14,800 reinforced 
concrete and aggregate, 30,000 soil]).
No temporary impacts will occur; the 
drainage will be removed in full. 

0.15 acre /
193 feet 

N/A  N/A  N/A 
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Drainage  Work Description  Permanent 
Impacts to 

Waters of the U.S. 

Temporary Impacts 
to Waters  
of the U.S. 

Wetland
(acre/ 
linear 
feet) 

Non‐ 
wetland
(acre/ 
linear 
feet) 

Wetland 
(acre/ 
linear 
feet) 

Non‐ 
wetland 
(acre/ 
linear 
feet) 

47 
(Temescal 
Wash/ 
Arlington 
Channel) 

Permanently affected jurisdictional 
areas within these drainages are 
associated with adding new piers for 
bridge 25 (155 CY fill [reinforced 
concrete]). Temporary impacts 
include Bridges 25 and 30 that 
require demolition and rebuild of 
portions of the channel walls of the 
same dimension. Bridge 30 will 
require replacement of the existing 
pier with a new pier of the same 
dimension (2' by 68'), which is 
included as a temporary impact. 
Other temporary impacts include 
areas for sawcutting and drilling. 
Temporary construction access and 
flow diversion are considered to have 
no impact to the concrete‐lined 
channels. 

N/A  0.02 acre /
70 feet 

N/A  0.05 acre /
105 feet 

52  No permanent impacts are proposed. 
Temporary impacts include 
construction access and potentially 
flow diversion. 

N/A  N/A  N/A  0.08 acre /
992 feet 

Total: 0.15 acre  0.04 acre  0 acre  0.16 acre 
 
 
 For this NWP No. 14 verification letter to be valid, you must comply with all of the terms 
and conditions in Enclosure 1.  Furthermore, you must comply with the following non-
discretionary Special Conditions listed below:  
 
1. The Permittee shall abide by the terms and conditions of the Clean Water Act (CWA) section 

401 Water Quality Standards Certification (WQC) No. 332012-27 dated May 22, 2013. 
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2. Prior to initiating construction in waters of the U.S., and to mitigate for permanent impacts to 

0.04 acre of non-wetland and 0.15 acre of wetland waters of the U.S. and for temporary impacts 
to 0.16 acre of non-wetland waters of the U.S., the Permittee shall provide documentation 
verifying purchase of 1.06 acre credits for the rehabilitation of waters of the U.S. from a Corps-
approved in-lieu fee program (i.e. Riverside-Corona Resource Conservation District).  The 
Permittee shall not initiate work in waters of the U.S. prior to receiving written confirmation (by 
letter or e-mail) from the Corps Regulatory Division as to compliance with this special 
condition.  The Permittee retains responsibility for providing the compensatory mitigation until 
the number and resource type of credits described above have been secured from a Corps-
approved sponsor and the district engineer has received documentation that confirms that the 
sponsor has accepted the responsibility for providing the required compensatory mitigation. This 
documentation may consist of a letter or form signed by the sponsor, with the permit number 
and a statement indicating the number and resource type of credits that have been secured from 
the sponsor. 

 
3. The Permittee shall clearly mark the limits of the workspace with flagging or similar means to 

ensure mechanized equipment does not enter avoided waters of the U.S. areas shown in the 
attached figure.  Adverse impacts to waters of the U.S. beyond the Corps Regulatory Division-
approved construction footprint are not authorized.  Such impacts could result in permit 
suspension and revocation, administrative, civil or criminal penalties, and/or substantial, 
additional, compensatory mitigation requirements. 

 
4. Upon project completion, all temporary fills shall be removed and all temporarily affected 

streams shall be re-contoured to pre-construction conditions.  In addition, the Permittee shall 
hydroseed, where possible, the disturbed portions of the earthen stream banks with native, 
non-invasive species, as appropriate to the affected areas, to reduce the potential for erosion. 
The Permittee shall submit the proposed planting palette for review and approval by the 
Corps Regulatory Division prior to initiation of construction.  The Permittee shall ensure the 
hydroseeded areas are maintained and monitored for a period of two years after completing the 
seeding activities, such that less than 10 percent (absolute cover) of the areas disturbed by the 
project are vegetated by non-native and invasive plant species.  For each project drainage 
feature, the Permittee shall submit a memorandum by December 15th after completion of the 
two-year maintenance and monitoring period.  The memo shall indicate for each project 
crossing/impact area, when temporary construction areas were re-contoured to pre-construction 
conditions, when native seeding was completed, the species and percent cover (absolute) of 
invasive and/or non-invasive plant species that occur onsite each year prior to treatment, and 
when and how many/the extent of invasive and/or non-invasive plant species that were removed 
each year. 

 
5. Within 45 calendar days of completing authorized work in waters of the U.S., the Permittee 

shall submit to the Corps Regulatory Division a memo including the following: 



- 5 - 
 
 
 
 

 

A) Date(s) work within waters of the U.S. was initiated and completed; 
B) Summary of compliance status with each special condition of this permit (including any 

noncompliance that previously occurred or is currently occurring and corrective actions 
completed or being taken to achieve compliance); 

C) Color photographs taken at the project site before and after construction for those aspects 
directly associated with impacts to waters of the U.S.;  

D) One copy of as-built drawings for the entire project (all sheets must be signed, dated, to-
scale, and no larger than 8.5 x 11 inches); and 

E) Signed Certification of Compliance. 
 
6. This Corps permit does not authorize you to take any threatened or endangered species, in 

particular the Braunton’s milk-vetch (Astragalus brauntonii), least Bell’s vireo (Vireo bellii 
pusillus), southwestern willow flycatcher (Epidonax traillii extimus), Stephens’ kangaroo rat 
(Dipodomys stephensi) (SKR), Santa Ana sucker (Catostomus santaanae), and coastal 
California gnatcatcher (Polioptila californica californica), or to adversely modify designated 
critical habitat of any federally listed species.  In order to legally take a federally listed 
species, you must have separate authorization under the Endangered Species Act (ESA) (e.g. 
ESA section 10 permit, or a Biological Opinion (BO) under ESA section 7, with "incidental 
take" provisions with which you must comply).  The enclosed U.S. Fish and Wildlife Service 
(USFWS) BO (FWS-OR/RIV-08B0733-11F0547) contains mandatory terms and conditions 
to implement the reasonable and prudent measures that are associated with "incidental take" 
that is also specified in the BO.  Your authorization under this Corps Regulatory Division 
permit is conditional upon your compliance with all of the mandatory terms and conditions 
associated with incidental take of the attached BO, terms and conditions of which are 
incorporated by reference in this permit.  Failure to comply with the terms and conditions 
associated with the incidental take specified in the BO, where a take of the federally listed 
species occurs, would constitute an unauthorized take, and it would also constitute non-
compliance with your Corps Regulatory Division permit.  The Corps Regulatory Division 
and USFWS are the appropriate authorities to determine compliance with the terms and 
conditions of the referenced BO and with the ESA. 

 
7. Pursuant to 36 C.F.R. section 800.13, in the event of any discoveries during construction of 

either human remains, archeological deposits, or any other type of historic property, the 
Permittee shall notify the Corps' Regulatory Division (Veronica Chan at 213-452-3292 or 
Stephanie Hall at 213-452-3410) and Archaeology staff (Steve Dibble at 213-452-3849 or John 
Killeen at 213-452-3861) within 24 hours.  The Permittee shall immediately suspend all work 
within 100 feet of any area(s) where potential cultural resources are discovered.  The Permittee 
shall not resume construction in the area surrounding the potential cultural resources until the 
Corps Regulatory Division re-authorizes project construction, per 36 C.F.R. section 800.13. 

 
This verification is valid through March 18, 2017.  If on March 18, 2017 you have 

commenced or are under contract to commence the permitted activity you will have an additional 
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twelve (12) months to complete the activity under the present NWP terms and conditions.  
However, if I discover noncompliance or unauthorized activities associated with the permitted 
activity I may request the use of discretionary authority in accordance with procedures in 33 
C.F.R. § 330.4(e) and 33 C.F.R. § 330.5(c) or (d) to modify, suspend, or revoke this specific 
verification at an earlier date.  Additionally, at the national level the Chief of Engineers, any time 
prior to March 18, 2017, may chose to modify, suspend, or revoke the nationwide use of a NWP  
after following procedures set forth in 33 C.F.R. § 330.5.  It is incumbent upon you to comply 
with all of the terms and conditions of this NWP verification and to remain informed of any 
change to the NWPs. 
 
 A preliminary jurisdictional determination (PJD) has been conducted to determine the 
extent of U.S. Army Corps of Engineers (Corps) geographic jurisdiction on Drainages 28, 35, 36, 
47 (Temescal Wash/Arlington Channel), and 52 upon which this NWP verification is based.  A 
preliminary JD is advisory in nature and is a written indication that Corps geographic jurisdiction 
may be present on a particular site, but is not appealable.  Please refer to the enclosed 
Notification of Appeal Process (NAP) fact sheet and Request for Appeal (RFA) form for more 
information. 
 
 A NWP does not grant any property rights or exclusive privileges.  Additionally, it does 
not authorize any injury to the property, rights of others, nor does it authorize interference with 
any existing or proposed Federal project.  Furthermore, it does not obviate the need to obtain 
other Federal, state, or local authorizations required by law. 
 
 Thank you for participating in our regulatory program.  If you have any questions, please 
contact Veronica Chan at 213-452-3292 or via e-mail at Veronica.C.Chan@usace.army.mil.  
Please be advised that you can now comment on your experience with Regulatory Division by 
accessing the Corps web-based customer survey form at: 
http://per2.nwp.usace.army.mil/survey.html. 
 

Sincerely, 
 
 
 
 

Corice Farrar 
Chief, Orange & Riverside Counties Section 
Regulatory Division 

 
Enclosures 



 

 

LOS ANGELES DISTRICT 
U.S. ARMY CORPS OF ENGINEERS 

 
 

CERTIFICATE OF COMPLIANCE WITH 
DEPARTMENT OF THE ARMY NATIONWIDE PERMIT 

 
  
Permit Number:   SPL-2008-00798-VCC 
 
Name of Permittee:  Riverside County Transportation Commission (POC: David Thomas) 
 
Date of Issuance: August 11, 2014 
 
 

Upon completion of the activity authorized by this permit and the mitigation required by this 
permit, sign this certificate, and return it by ONE of the following methods; 
 
 1)  Email a digital scan of the signed certificate to Veronica.C.Chan@usace.army.mil 
OR 
 2)  Mail the signed certificate to 

U.S. Army Corps of Engineers 
ATTN:  Regulatory Division SPL-2008-00798-VCC 
915 Wilshire Boulevard, Suite 930 
Los Angeles, CA 90017-3401 

 
 I hereby certify that the authorized work and any required compensatory mitigation has been 
completed in accordance with the NWP authorization, including all general, regional, or activity-
specific conditions.  Furthermore, if credits from a mitigation bank or in-lieu fee program were 
used to satisfy compensatory mitigation requirements I have attached the documentation required 
by 33 CFR 332.3(l)(3) to confirm that the appropriate number and resource type of credits have 
been secured. 
 
 
___________________________________ ________________________________ 
Signature of Permittee    Date 



Permanent Impact:   
0.000 Acre Wetland Waters
0.00 Acre Non-wetland Waters
0 Linear Feet

Temporary Impact:  
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0.022 Acre Non-wetland Waters
73 Linear Feet
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Santa Ana River
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Area impacted by USACE project

Wardlow Wash

Fresno Canyon
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Permanent Impact:   
0.000 Acre Wetland Waters
0.018 Acre Non-wetland Waters
158 Linear Feet

Temporary Impact:  
0.000 Acre Wetland Waters                           
0.007 Acre Non-wetland Waters
54 Linear Feet

Permanent Impact:   
0.152 Acre Wetland Waters
0.000 Acre Non-wetland Waters
193 Linear Feet

Temporary Impact:  
0.000 Acre Wetland Waters                           
0.000 Acre Non-wetland Waters
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#47

Permanent Impact:   
0.000 Acre Wetland Waters
0.020 Acre Non-wetland Waters
70 Linear Feet

Temporary Work Areas Impact:  
0.000 Acre Wetland Waters                           
0.047 Acre Non-wetland Waters
105 Linear Feet
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Permanent Impact:   
0.000 Acre Wetland Waters
0.000 Acre Non-wetland Waters

Temporary Work Area
0.000 Acre Wetland Waters                           
0.015 Acre Non-wetland Waters
75 Lineaer Feet
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Permanent Impact:   
0.000 Acre Wetland Waters
0.000 Acre Non-wetland Waters

Temporary Work Area
0.000 Acre Wetland Waters                           
0.079 Acre Non-wetland Waters
992 Lineaer Feet
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Enclosure 1: NATIONWIDE PERMIT (NWP) NUMBER(S) 14 Linear Transportation Projects. TERMS 
AND CONDITIONS 
  
1. Nationwide Permit(s) (NWP) No. 14 Linear Transportation Projects. Terms: 
 
Your activity is authorized under Nationwide Permit (NWP) Number(s) 14 Linear Transportation Projects. 
subject to the following terms: 
 
14. Linear Transportation Projects. Activities required for the construction, expansion, modification, or 
improvement of linear transportation projects (e.g., roads, highways, railways, trails, airport runways, and 
taxiways) in waters of the United States. For linear transportation projects in non-tidal waters, the discharge 
cannot cause the loss of greater than 1/2-acre of waters of the United States. For linear transportation projects in 
tidal waters, the discharge cannot cause the loss of greater than 1/3-acre of waters of the United States. Any 
stream channel modification, including bank stabilization, is limited to the minimum necessary to construct or 
protect the linear transportation project; such modifications must be in the immediate vicinity of the project.      
This NWP also authorizes temporary structures, fills, and work necessary to construct the linear transportation 
project. Appropriate measures must be taken to maintain normal downstream flows and minimize flooding to 
the maximum extent practicable, when temporary structures, work, and discharges, including cofferdams, are 
necessary for construction activities, access fills, or dewatering of construction sites. Temporary fills must 
consist of materials, and be placed in a manner, that will not be eroded by expected high flows. Temporary fills 
must be removed in their entirety and the affected areas returned to pre-construction elevations. The areas 
affected by temporary fills must be revegetated, as appropriate.      This NWP cannot be used to authorize non-
linear features commonly associated with transportation projects, such as vehicle maintenance or storage 
buildings, parking lots, train stations, or aircraft hangars.       Notification: The permittee must submit a pre-
construction notification to the district engineer prior to commencing the activity if: (1) the loss of waters of the 
United States exceeds 1/10 acre; or (2) there is a discharge in a special aquatic site, including wetlands. (See 
general condition 27.) (Sections 10 and 404)      Note: Some discharges for the construction of farm roads or 
forest roads, or temporary roads for moving mining equipment, may qualify for an exemption under Section 
404(f) of the Clean Water Act (see 33 CFR 323.4). 
 
Note: To qualify for NWP authorization, the prospective permittee must comply with the following general 
conditions, as appropriate, in addition to any regional or case-specific conditions imposed by the division 
engineer or district engineer.  Prospective permittees should contact the appropriate Corps district office to 
determine if regional conditions have been imposed on an NWP. Prospective permittees should also contact the 
appropriate Corps district office to determine the status of Clean Water Act Section 401 water quality 
certification and/or Coastal Zone Management Act consistency for an NWP. 
 
2.  Nationwide Permit General Conditions: The following general conditions must be followed in order for 
any authorization by an NWP to be valid: 
  

1. 1. Navigation. (a) No activity may cause more than a minimal adverse effect on navigation. 
(b) Any safety lights and signals prescribed by the U.S. Coast Guard, through regulations or otherwise, 
must be installed and maintained at the permittee's expense on authorized facilities in navigable waters 
of the United States. 
(c) The permittee understands and agrees that, if future operations by the United States require the 
removal, relocation, or other alteration, of the structure or work herein authorized, or if, in the opinion of 



the Secretary of the Army or his authorized representative, said structure or work shall cause 
unreasonable obstruction to the free navigation of the navigable waters, the permittee will be required, 
upon due notice from the Corps of Engineers, to remove, relocate, or alter the structural work or 
obstructions caused thereby, without expense to the United States. No claim shall be made against the 
United States on account of any such removal or alteration. 
 

2. Aquatic Life Movements. No activity may substantially disrupt the necessary life cycle movements of 
those species of aquatic life indigenous to the waterbody, including those species that normally migrate 
through the area, unless the activity's primary purpose is to impound water.  All permanent and 
temporary crossings of waterbodies shall be suitably culverted, bridged, or otherwise designed and 
constructed to maintain low flows to sustain the movement of those aquatic species.  
 

3. Spawning Areas. Activities in spawning areas during spawning seasons must be avoided to the 
maximum extent practicable. Activities that result in the physical destruction (e.g., through excavation, 
fill, or downstream smothering by substantial turbidity) of an important spawning area are not 
authorized. 

 
4. Migratory Bird Breeding Areas. Activities in waters of the United States that serve as breeding areas for 

migratory birds must be avoided to the maximum extent practicable. 
 

5. Shellfish Beds. No activity may occur in areas of concentrated shellfish populations, unless the activity 
is directly related to a shellfish harvesting activity authorized by NWPs 4 and 48, or is a shellfish 
seeding or habitat restoration activity authorized by NWP 27. 
 

6. Suitable Material. No activity may use unsuitable material (e.g., trash, debris, car bodies, asphalt, etc.). 
Material used for construction or discharged must be free from toxic pollutants in toxic amounts (see 
Section 307 of the Clean Water Act). 
 

7. Water Supply Intakes. No activity may occur in the proximity of a public water supply intake, except 
where the activity is for the repair or improvement of public water supply intake structures or adjacent 
bank stabilization. 
 

8. Adverse Effects From Impoundments. If the activity creates an impoundment of water, adverse effects 
to the aquatic system due to accelerating the passage of water, and/or restricting its flow must be 
minimized to the maximum extent practicable. 
 

9. Management of Water Flows. To the maximum extent practicable, the pre-construction course, 
condition, capacity, and location of open waters must be maintained for each activity, including stream 
channelization and storm water management activities, except as provided below. The activity must be 
constructed to withstand expected high flows. The activity must not restrict or impede the passage of 
normal or high flows, unless the primary purpose of the activity is to impound water or manage high 
flows. The activity may alter the pre-construction course, condition, capacity, and location of open 
waters if it benefits the aquatic environment (e.g., stream restoration or relocation activities). 

 
10. Fills Within 100-Year Floodplains. The activity must comply with applicable FEMA-approved state or 

local floodplain management requirements. 



 
11. Equipment. Heavy equipment working in wetlands or mudflats must be placed on mats, or other 

measures must be taken to minimize soil disturbance. 
 

12. Soil Erosion and Sediment Controls. Appropriate soil erosion and sediment controls must be used and 
maintained in effective operating condition during construction, and all exposed soil and other fills, as 
well as any work below the ordinary high water mark or high tide line, must be permanently stabilized at 
the earliest practicable date. Permittees are encouraged to perform work within waters of the United 
States during periods of low-flow or no-flow. 

 
13. Removal of Temporary Fills. Temporary fills must be removed in their entirety and the affected areas 

returned to pre-construction elevations. The affected areas must be revegetated, as appropriate. 
 

14. Proper Maintenance. Any authorized structure or fill shall be properly maintained, including 
maintenance to ensure public safety and compliance with applicable NWP general conditions, as well as 
any activity-specific conditions added by the district engineer to an NWP authorization. 
 

15. Single and Complete Project. The activity must be a single and complete project. The same NWP cannot 
be used more than once for the same single and complete project.   
 
 

16. Wild and Scenic Rivers. No activity may occur in a component of the National Wild and Scenic River 
System, or in a river officially designated by Congress as a “study river” for possible inclusion in the 
system while the river is in an official study status, unless the appropriate Federal agency with direct 
management responsibility for such river, has determined in writing that the proposed activity will not 
adversely affect the Wild and Scenic River designation or study status. Information on Wild and Scenic 
Rivers may be obtained from the appropriate Federal land management agency responsible for the 
designated Wild and Scenic River or study river (e.g., National Park Service, U.S. Forest Service, 
Bureau of Land Management, U.S. Fish and Wildlife Service). 
 

17. Tribal Rights. No activity or its operation may impair reserved tribal rights, including, but not limited to, 
reserved water rights and treaty fishing and hunting rights. 

 
18. Endangered Species. (a) No activity is authorized under any NWP which is likely to directly or 

indirectly jeopardize the continued existence of a threatened or endangered species or a species proposed 
for such designation, as identified under the Federal Endangered Species Act (ESA), or which will 
directly or indirectly destroy or adversely modify the critical habitat of such species. No activity is 
authorized under any NWP which “may affect” a listed species or critical habitat, unless Section 7 
consultation addressing the effects of the proposed activity has been completed. 
(b) Federal agencies should follow their own procedures for complying with the requirements of the 
ESA. Federal permittees must provide the district engineer with the appropriate documentation to 
demonstrate compliance with those requirements. The district engineer will review the documentation 
and determine whether it is sufficient to address ESA compliance for the NWP activity, or whether 
additional ESA consultation is necessary. 
(c) Non-federal permittees must submit a pre-construction notification to the district engineer if any 
listed species or designated critical habitat might be affected or is in the vicinity of the project, or if the 



project is located in designated critical habitat, and shall not begin work on the activity until notified by 
the district engineer that the requirements of the ESA have been satisfied and that the activity is 
authorized. For activities that might affect Federally-listed endangered or threatened species or 
designated critical habitat, the pre-construction notification must include the name(s) of the endangered 
or threatened species that might be affected by the proposed work or that utilize the designated critical 
habitat that might be affected by the proposed work. The district engineer will determine whether the 
proposed activity “may affect” or will have “no effect” to listed species and designated critical habitat 
and will notify the non-Federal applicant of the Corps’ determination within 45 days of receipt of a 
complete pre-construction notification. In cases where the non-Federal applicant has identified listed 
species or critical habitat that might be affected or is in the vicinity of the project, and has so notified the 
Corps, the applicant shall not begin work until the Corps has provided notification the proposed 
activities will have “no effect” on listed species or critical habitat, or until Section 7 consultation has 
been completed. If the non-Federal applicant has not heard back from the Corps within 45 days, the 
applicant must still wait for notification from the Corps. 
(d) As a result of formal or informal consultation with the FWS or NMFS the district engineer may add 
species-specific regional endangered species conditions to the NWPs. 
(e) Authorization of an activity by a NWP does not authorize the “take” of a threatened or endangered 
species as defined under the ESA. In the absence of separate authorization (e.g., an ESA Section 10 
Permit, a Biological Opinion with “incidental take” provisions, etc.) from the U.S. FWS or the NMFS, 
The Endangered Species Act prohibits any person subject to the jurisdiction of the United States to take 
a listed species, where "take" means to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or 
collect, or to attempt to engage in any such conduct. The word “harm” in the definition of “take'' means 
an act which actually kills or injures wildlife. Such an act may include significant habitat modification 
or degradation where it actually kills or injures wildlife by significantly impairing essential behavioral 
patterns, including breeding, feeding or sheltering. 
(f) Information on the location of threatened and endangered species and their critical habitat can be 
obtained directly from the offices of the U.S. FWS and NMFS or their world wide web pages at 
http://www.fws.gov/ or http://www.fws.gov/ipac  and http://www.noaa.gov/fisheries.html  respectively. 
 

19. Migratory Birds and Bald and Golden Eagles. The permittee is responsible for obtaining any “take” 
permits required under the U.S. Fish and Wildlife Service’s regulations governing compliance with the 
Migratory Bird Treaty Act or the Bald and Golden Eagle Protection Act. The permittee should contact 
the appropriate local office of the U.S. Fish and Wildlife Service to determine if such “take” permits are 
required for a particular activity. 
 

20.  Historic Properties. (a) In cases where the district engineer determines that the activity may affect 
properties listed, or eligible for listing, in the National Register of Historic Places, the activity is not 
authorized, until the requirements of Section 106 of the National Historic Preservation Act (NHPA) 
have been satisfied. 
(b) Federal permittees should follow their own procedures for complying with the requirements of 
Section 106 of the National Historic Preservation Act. Federal permittees must provide the district 
engineer with the appropriate documentation to demonstrate compliance with those requirements. The 
district engineer will review the documentation and determine whether it is sufficient to address section 
106 compliance for the NWP activity, or whether additional section 106 consultation is necessary. 
(c) Non-federal permittees must submit a pre-construction notification to the district engineer if the 
authorized activity may have the potential to cause effects to any historic properties listed on, 



determined to be eligible for listing on, or potentially eligible for listing on the National Register of 
Historic Places, including previously unidentified properties.  For such activities, the pre-construction 
notification must state which historic properties may be affected by the proposed work or include a 
vicinity map indicating the location of the historic properties or the potential for the presence of historic 
properties. Assistance regarding information on the location of or potential for the presence of historic 
resources can be sought from the State Historic Preservation Officer or Tribal Historic Preservation 
Officer, as appropriate, and the National Register of Historic Places (see 33 CFR 330.4(g)). When 
reviewing pre-construction notifications, district engineers will comply with the current procedures for 
addressing the requirements of Section 106 of the National Historic Preservation Act. The district 
engineer shall make a reasonable and good faith effort to carry out appropriate identification efforts, 
which may include background research, consultation, oral history interviews, sample field 
investigation, and field survey.  Based on the information submitted and these efforts, the district 
engineer shall determine whether the proposed activity has the potential to cause an effect on the historic 
properties. Where the non-Federal applicant has identified historic properties on which the activity may 
have the potential to cause effects and so notified the Corps, the non-Federal applicant shall not begin 
the activity until notified by the district engineer either that the activity has no potential to cause effects 
or that consultation under Section 106 of the NHPA has been completed.   
(d)  The district engineer will notify the prospective permittee within 45 days of receipt of a complete 
pre-construction notification whether NHPA Section 106 consultation is required.  Section 106 
consultation is not required when the Corps determines that the activity does not have the potential to 
cause effects on historic properties (see 36 CFR §800.3(a)).  If NHPA section 106 consultation is 
required and will occur, the district engineer will notify the non-Federal applicant that he or she cannot 
begin work until Section 106 consultation is completed. If the non-Federal applicant has not heard back 
from the Corps within 45 days, the applicant must still wait for notification from the Corps. 
(e)  Prospective permittees should be aware that section 110k of the NHPA (16 U.S.C. 470h-2(k)) 
prevents the Corps from granting a permit or other assistance to an applicant who, with intent to avoid 
the requirements of Section 106 of the NHPA, has intentionally significantly adversely affected a 
historic property to which the permit would relate, or having legal power to prevent it, allowed such 
significant adverse effect to occur, unless the Corps, after consultation with the Advisory Council on 
Historic Preservation (ACHP), determines that circumstances justify granting such assistance despite the 
adverse effect created or permitted by the applicant.  If circumstances justify granting the assistance, the 
Corps is required to notify the ACHP and provide documentation specifying the circumstances, the 
degree of damage to the integrity of any historic properties affected, and proposed mitigation.  This 
documentation must include any views obtained from the applicant, SHPO/THPO, appropriate Indian 
tribes if the undertaking occurs on or affects historic properties on tribal lands or affects properties of 
interest to those tribes, and other parties known to have a legitimate interest in the impacts to the 
permitted activity on historic properties. 

 
21. Discovery of Previously Unknown Remains and Artifacts.  If you discover any previously unknown 

historic, cultural or archeological remains and artifacts while accomplishing the activity authorized by 
this permit, you must immediately notify the district engineer of what you have found, and to the 
maximum extent practicable, avoid construction activities that may affect the remains and artifacts until 
the required coordination has been completed. The district engineer will initiate the Federal, Tribal and 
state coordination required to determine if the items or remains warrant a recovery effort or if the site is 
eligible for listing in the National Register of Historic Places. 
 



22. Designated Critical Resource Waters. Critical resource waters include, NOAA-managed marine 
sanctuaries and marine monuments, and National Estuarine Research Reserves. The district engineer 
may designate, after notice and opportunity for public comment, additional waters officially designated 
by a state as having particular environmental or ecological significance, such as outstanding national 
resource waters or state natural heritage sites. The district engineer may also designate additional critical 
resource waters after notice and opportunity for public comment. 
(a) Discharges of dredged or fill material into waters of the United States are not authorized by NWPs 7, 
12, 14, 16, 17, 21, 29, 31, 35, 39, 40, 42, 43, 44, 49, 50, 51, and 52 for any activity within, or directly 
affecting, critical resource waters, including wetlands adjacent to such waters. 
(b) For NWPs 3, 8, 10, 13, 15, 18, 19, 22, 23, 25, 27, 28, 30, 33, 34, 36, 37, and 38, notification is 
required in accordance with general condition 31, for any activity proposed in the designated critical 
resource waters including wetlands adjacent to those waters. The district engineer may authorize 
activities under these NWPs only after it is determined that the impacts to the critical resource waters 
will be no more than minimal. 
 

23. Mitigation. The district engineer will consider the following factors when determining appropriate and 
practicable mitigation necessary to ensure that adverse effects on the aquatic environment are minimal: 
(a) The activity must be designed and constructed to avoid and minimize adverse effects, both temporary 
and permanent, to waters of the United States to the maximum extent practicable at the project site (i.e., 
on site). 
(b) Mitigation in all its forms (avoiding, minimizing, rectifying, reducing, or compensating for resource 
losses) will be required to the extent necessary to ensure that the adverse effects to the aquatic 
environment are minimal. 
(c) Compensatory mitigation at a minimum one-for-one ratio will be required for all wetland losses that 
exceed 1/10-acre and require pre-construction notification, unless the district engineer determines in 
writing that either some other form of mitigation would be more environmentally appropriate or the 
adverse effects of the proposed activity are minimal, and provides a project-specific waiver of this 
requirement. For wetland losses of 1/10-acre or less that require pre-construction notification, the district 
engineer may determine on a case-by-case basis that compensatory mitigation is required to ensure that 
the activity results in minimal adverse effects on the aquatic environment. Compensatory mitigation 
projects provided to offset losses of aquatic resources must comply with the applicable provisions of 33 
CFR part 332. 

(1) The prospective permittee is responsible for proposing an appropriate compensatory mitigation 
option if compensatory mitigation is necessary to ensure that the activity results in minimal adverse 
effects on the aquatic environment. 
(2) Since the likelihood of success is greater and the impacts to potentially valuable uplands are 
reduced, wetland restoration should be the first compensatory mitigation option considered. 
(3) If permittee-responsible mitigation is the proposed option, the prospective permittee is 
responsible for submitting a mitigation plan. A conceptual or detailed mitigation plan may be used 
by the district engineer to make the decision on the NWP verification request, but a final mitigation 
plan that addresses the applicable requirements of 33 CFR 332.4(c)(2) – (14) must be approved by 
the district engineer before the permittee begins work in waters of the United States, unless the 
district engineer determines that prior approval of the final mitigation plan is not practicable or not 
necessary to ensure timely completion of the required compensatory mitigation (see 33 CFR 
332.3(k)(3)).  



(4) If mitigation bank or in-lieu fee program credits are the proposed option, the mitigation plan only 
needs to address the baseline conditions at the impact site and the number of credits to be provided. 
(5) Compensatory mitigation requirements (e.g., resource type and amount to be provided as 
compensatory mitigation, site protection, ecological performance standards, monitoring 
requirements) may be addressed through conditions added to the NWP authorization, instead of 
components of a compensatory mitigation plan. 

(d) For losses of streams or other open waters that require pre-construction notification, the district 
engineer may require compensatory mitigation, such as stream rehabilitation, enhancement, or 
preservation, to ensure that the activity results in minimal adverse effects on the aquatic environment.  
(e) Compensatory mitigation will not be used to increase the acreage losses allowed by the acreage 
limits of the NWPs. For example, if an NWP has an acreage limit of 1/2-acre, it cannot be used to 
authorize any project resulting in the loss of greater than 1/2-acre of waters of the United States, even if 
compensatory mitigation is provided that replaces or restores some of the lost waters. However, 
compensatory mitigation can and should be used, as necessary, to ensure that a project already meeting 
the established acreage limits also satisfies the minimal impact requirement associated with the NWPs. 
(f) Compensatory mitigation plans for projects in or near streams or other open waters will normally 
include a requirement for the restoration or establishment, maintenance, and legal protection (e.g., 
conservation easements) of riparian areas next to open waters. In some cases, riparian areas may be the 
only compensatory mitigation required. Riparian areas should consist of native species. The width of the 
required riparian area will address documented water quality or aquatic habitat loss concerns. Normally, 
the riparian area will be 25 to 50 feet wide on each side of the stream, but the district engineer may 
require slightly wider riparian areas to address documented water quality or habitat loss concerns. If it is 
not possible to establish a riparian area on both sides of a stream, or if the waterbody is a lake or coastal 
waters, then restoring or establishing a riparian area along a single bank or shoreline may be sufficient. 
Where both wetlands and open waters exist on the project site, the district engineer will determine the 
appropriate compensatory mitigation (e.g., riparian areas and/or wetlands compensation) based on what 
is best for the aquatic environment on a watershed basis. In cases where riparian areas are determined to 
be the most appropriate form of compensatory mitigation, the district engineer may waive or reduce the 
requirement to provide wetland compensatory mitigation for wetland losses. 
(g) Permittees may propose the use of mitigation banks, in-lieu fee programs, or separate permittee-
responsible mitigation. For activities resulting in the loss of marine or estuarine resources, permittee-
responsible compensatory mitigation may be environmentally preferable if there are no mitigation banks 
or in-lieu fee programs in the area that have marine or estuarine credits available for sale or transfer to 
the permittee. For permittee-responsible mitigation, the special conditions of the NWP verification must 
clearly indicate the party or parties responsible for the implementation and performance of the 
compensatory mitigation project, and, if required, its long-term management. 
(h) Where certain functions and services of waters of the United States are permanently adversely 
affected, such as the conversion of a forested or scrub-shrub wetland to a herbaceous wetland in a 
permanently maintained utility line right-of-way, mitigation may be required to reduce the adverse 
effects of the project to the minimal level. 
 

24. Safety of Impoundment Structures. To ensure that all impoundment structures are safely designed, the 
district engineer may require non-Federal applicants to demonstrate that the structures comply with 
established state dam safety criteria or have been designed by qualified persons. The district engineer 
may also require documentation that the design has been independently reviewed by similarly qualified 
persons, and appropriate modifications made to ensure safety. 



 
25. Water Quality. Where States and authorized Tribes, or EPA where applicable, have not previously 

certified compliance of an NWP with CWA Section 401, individual 401 Water Quality Certification 
must be obtained or waived (see 33 CFR 330.4(c)). The district engineer or State or Tribe may require 
additional water quality management measures to ensure that the authorized activity does not result in 
more than minimal degradation of water quality. 

 
26. Coastal Zone Management. In coastal states where an NWP has not previously received a state coastal 

zone management consistency concurrence, an individual state coastal zone management consistency 
concurrence must be obtained, or a presumption of concurrence must occur (see 33 CFR 330.4(d)). The 
district engineer or a State may require additional measures to ensure that the authorized activity is 
consistent with state coastal zone management requirements. 

 
27. Regional and Case-By-Case Conditions. The activity must comply with any regional conditions that 

may have been added by the Division Engineer (see 33 CFR 330.4(e)) and with any case specific 
conditions added by the Corps or by the state, Indian Tribe, or U.S. EPA in its section 401 Water 
Quality Certification, or by the state in its Coastal Zone Management Act consistency determination. 

 
28. Use of Multiple Nationwide Permits. The use of more than one NWP for a single and complete project 

is prohibited, except when the acreage loss of waters of the United States authorized by the NWPs does 
not exceed the acreage limit of the NWP with the highest specified acreage limit. For example, if a road 
crossing over tidal waters is constructed under NWP 14, with associated bank stabilization authorized by 
NWP 13, the maximum acreage loss of waters of the United States for the total project cannot exceed 
1/3-acre. 
 

29. Transfer of Nationwide Permit Verifications. If the permittee sells the property associated with a 
nationwide permit verification, the permittee may transfer the nationwide permit verification to the new 
owner by submitting a letter to the appropriate Corps district office to validate the transfer. A copy of 
the nationwide permit verification must be attached to the letter, and the letter must contain the 
following statement and signature: 

 
“When the structures or work authorized by this nationwide permit are still in existence at the time the 
property is transferred, the terms and conditions of this nationwide permit, including any special 
conditions, will continue to be binding on the new owner(s) of the property. To validate the transfer of 
this nationwide permit and the associated liabilities associated with compliance with its terms and 
conditions, have the transferee sign and date below.” 
 

___________________________________________ 
(Transferee) 

 
_____________________________________________ 
(Date) 

 
 

30. Compliance Certification. Each permittee who receives an NWP verification letter from the Corps must 
provide a signed certification documenting completion of the authorized activity and any required 



compensatory mitigation.   The success of any required permittee-responsible mitigation, including the 
achievement of ecological performance standards, will be addressed separately by the district engineer. 
The Corps will provide the permittee the certification document with the NWP verification letter.  The 
certification document will include: 
(a) A statement that the authorized work was done in accordance with the NWP authorization, including 
any general, regional, or activity-specific conditions; 
(b) A statement that the implementation of any required compensatory mitigation was completed in 
accordance with the permit conditions. If credits from a mitigation bank or in-lieu fee program are used 
to satisfy the compensatory mitigation requirements, the certification must include the documentation 
required by 33 CFR 332.3(l)(3) to confirm that the permittee secured the appropriate number and 
resource type of credits; and 
(c) The signature of the permittee certifying the completion of the work and mitigation. 
 

31. Pre-Construction Notification. (a) Timing. Where required by the terms of the NWP, the prospective 
permittee must notify the district engineer by submitting a pre-construction notification (PCN) as early 
as possible. The district engineer must determine if the PCN is complete within 30 calendar days of the 
date of receipt and, if the PCN is determined to be incomplete, notify the prospective permittee within 
that 30 day period to request the additional information necessary to make the PCN complete. The 
request must specify the information needed to make the PCN complete. As a general rule, district 
engineers will request additional information necessary to make the PCN complete only once. However, 
if the prospective permittee does not provide all of the requested information, then the district engineer 
will notify the prospective permittee that the PCN is still incomplete and the PCN review process will 
not commence until all of the requested information has been received by the district engineer. The 
prospective permittee shall not begin the activity until either: 

(1) He or she is notified in writing by the district engineer that the activity may proceed under the 
NWP with any special conditions imposed by the district or division engineer; or 
(2) 45 calendar days have passed from the district engineer’s receipt of the complete PCN and the 
prospective permittee has not received written notice from the district or division engineer. 
However, if the permittee was required to notify the Corps pursuant to general condition 18 that 
listed species or critical habitat might be affected or in the vicinity of the project, or to notify the 
Corps pursuant to general condition 20 that the activity may have the potential to cause effects to 
historic properties, the permittee cannot begin the activity until receiving written notification from 
the Corps that there is “no effect” on listed species or “no potential to cause effects” on historic 
properties, or that any consultation required under Section 7 of the Endangered Species Act (see 33 
CFR 330.4(f)) and/or Section 106 of the National Historic Preservation (see 33 CFR 330.4(g)) has 
been completed. Also, work cannot begin under NWPs 21, 49, or 50 until the permittee has received 
written approval from the Corps. If the proposed activity requires a written waiver to exceed 
specified limits of an NWP, the permittee  may not begin the activity until the district engineer issues 
the waiver. If the district or division engineer notifies the permittee in writing that an individual 
permit is required within 45 calendar days of receipt of a complete PCN, the permittee cannot begin 
the activity until an individual permit has been obtained. Subsequently, the permittee’s right to 
proceed under the NWP may be modified, suspended, or revoked only in accordance with the 
procedure set forth in 33 CFR 330.5(d)(2). 

(b) Contents of Pre-Construction Notification: The PCN must be in writing and include the following 
information: 

(1) Name, address and telephone numbers of the prospective permittee; 



(2) Location of the proposed project; 
(3) A description of the proposed project; the project’s purpose; direct and indirect adverse 
environmental effects the project would cause, including the anticipated amount of loss of water of 
the United States expected to result from the NWP activity, in acres, linear feet, or other appropriate 
unit of measure; any other NWP(s), regional general permit(s), or individual permit(s) used or 
intended to be used to authorize any part of the proposed project or any related activity. The 
description should be sufficiently detailed to allow the district engineer to determine that the adverse 
effects of the project will be minimal and to determine the need for compensatory mitigation.  
Sketches should be provided when necessary to show that the activity complies with the terms of the 
NWP. (Sketches usually clarify the project and when provided results in a quicker decision. Sketches 
should contain sufficient detail to provide an illustrative description of the proposed activity (e.g., a 
conceptual plan), but do not need to be detailed engineering plans); 
(4) The PCN must include a delineation of wetlands, other special aquatic sites, and other  waters, 
such as lakes and ponds, and perennial, intermittent, and ephemeral streams, on the project site. 
Wetland delineations must be prepared in accordance with the current method required by the Corps. 
The permittee may ask the Corps to delineate the special aquatic sites and other waters on the project 
site, but there may be a delay if the Corps does the delineation, especially if the project site is large 
or contains many waters of the United States. Furthermore, the 45 day period will not start until the 
delineation has been submitted to or completed by the Corps, as appropriate; 
(5) If the proposed activity will result in the loss of greater than 1/10-acre of wetlands and a PCN is 
required, the prospective permittee must submit a statement describing how the mitigation 
requirement will be satisfied, or explaining why the adverse effects are minimal and why 
compensatory mitigation should not be required. As an alternative, the prospective permittee may 
submit a conceptual or detailed mitigation plan. 
(6) If any listed species or designated critical habitat might be affected or is in the vicinity of the 
project, or if the project is located in designated critical habitat, for non-Federal applicants the PCN 
must include the name(s) of those endangered or threatened species that might be affected by the 
proposed work or utilize the designated critical habitat that may be affected by the proposed work. 
Federal applicants must provide documentation demonstrating compliance with the Endangered 
Species Act; and 
(7) For an activity that may affect a historic property listed on, determined to be eligible for listing 
on, or potentially eligible for listing on, the National Register of Historic Places, for non-Federal 
applicants the PCN must state which historic property may be affected by the proposed work or 
include a vicinity map indicating the location of the historic property. Federal applicants must 
provide documentation demonstrating compliance with Section 106 of the National Historic 
Preservation Act. 

(c) Form of Pre-Construction Notification: The standard individual permit application form (Form ENG 
4345) may be used, but the completed application form must clearly indicate that it is a PCN and must 
include all of the information required in paragraphs (b)(1) through (7) of this general condition. A letter 
containing the required information may also be used. 
(d) Agency Coordination: (1) The district engineer will consider any comments from Federal and state 
agencies concerning the proposed activity’s compliance with the terms and conditions of the NWPs and 
the need for mitigation to reduce the project’s adverse environmental effects to a minimal level. 

(2) For all NWP activities that require pre-construction notification and result in the loss of greater 
than 1/2-acre of waters of the United States, for NWP 21, 29, 39, 40, 42, 43, 44, 50, 51, and 52 
activities that require pre-construction notification and will result in the loss of greater than 300 



linear feet of intermittent and ephemeral stream bed, and for all NWP 48 activities that require pre-
construction notification, the district engineer will immediately provide (e.g., via e-mail, facsimile 
transmission, overnight mail, or other expeditious manner) a copy of the complete PCN to the 
appropriate Federal or state offices (U.S. FWS, state natural resource or water quality agency, EPA, 
State Historic Preservation Officer (SHPO) or Tribal Historic Preservation Office (THPO), and, if 
appropriate, the NMFS). With the exception of NWP 37, these agencies will have 10 calendar days 
from the date the material is transmitted to telephone or fax the district engineer notice that they 
intend to provide substantive, site-specific comments. The comments must explain why the agency 
believes the adverse effects will be more than minimal. If so contacted by an agency, the district 
engineer will wait an additional 15 calendar days before making a decision on the pre-construction 
notification. The district engineer will fully consider agency comments received within the specified 
time frame concerning the proposed activity’s compliance with the terms and conditions of the 
NWPs, including the need for mitigation to ensure the net adverse environmental effects to the 
aquatic environment of the proposed activity are minimal. The district engineer will provide no 
response to the resource agency, except as provided below. The district engineer will indicate in the 
administrative record associated with each pre-construction notification that the resource agencies’ 
concerns were considered. For NWP 37, the emergency watershed protection and rehabilitation 
activity may proceed immediately in cases where there is an unacceptable hazard to life or a 
significant loss of property or economic hardship will occur. The district engineer will consider any 
comments received to decide whether the NWP 37 authorization should be modified, suspended, or 
revoked in accordance with the procedures at 33 CFR 330.5. 
(3) In cases of where the prospective permittee is not a Federal agency, the district engineer will 
provide a response to NMFS within 30 calendar days of receipt of any Essential Fish Habitat 
conservation recommendations, as required by Section 305(b)(4)(B) of the Magnuson-Stevens 
Fishery Conservation and Management Act.  
(4) Applicants are encouraged to provide the Corps with either electronic files or multiple copies of 
pre-construction notifications to expedite agency coordination. 

3. Regional Conditions for the Los Angeles District:   

In accordance with General Condition Number 27, "Regional and Case-by-Case Conditions," the 
following Regional Conditions, as added by the Division Engineer, must be met in order for an 
authorization by any Nationwide to be valid: 

1. For all activities in waters of the U.S. that are suitable habitat for federally listed fish species, the 
permittee shall design all road crossings to ensure that the passage and/or spawning of fish is not 
hindered.  In these areas, the permittee shall employ bridge designs that span the stream or river, 
including pier- or pile-supported spans, or designs that use a bottomless arch culvert with a natural 
stream bed, unless determined to be impracticable by the Corps. 

 
2. Nationwide Permits (NWP) 3, 7, 12-15, 17-19, 21, 23, 25, 29, 35, 36, or 39-46, 48-52 cannot be used to 

authorize structures, work, and/or the discharge of dredged or fill material that would result in the "loss" 
of wetlands, mudflats, vegetated shallows or riffle and pool complexes as defined at 40 CFR Part 
230.40-45.  The definition of "loss" for this regional condition is the same as the definition of "loss of 
waters of the United States" used for the Nationwide Permit Program.  Furthermore, this regional 
condition applies only within the State of Arizona and within the Mojave and Sonoran (Colorado) desert 



regions of California.  The desert regions in California are limited to four USGS Hydrologic Unit Code 
(HUC) accounting units (Lower Colorado -150301, Northern Mojave-180902, Southern Mojave-
181001, and Salton Sea-181002). 
 

3.  When a pre-construction notification (PCN) is required, the appropriate U.S. Army Corps of Engineers 
(Corps) District shall be notified in accordance with General Condition 31 using either the South Pacific 
Division PCN Checklist or a signed application form (ENG Form 4345) with an attachment providing 
information on compliance with all of the General and Regional Conditions.  The PCN Checklist and 
application form are available at: http://www.spl.usace.army.mil/regulatory.  In addition, the PCN shall 
include: 
a. A written statement describing how the activity has been designed to avoid and minimize adverse 

effects, both temporary and permanent, to waters of the United States; 
b. Drawings, including plan and cross-section views, clearly depicting the location, size and 

dimensions of the proposed activity as well as the location of delineated waters of the U.S. on the 
site. The drawings shall contain a title block, legend and scale, amount (in cubic yards) and area (in 
acres) of fill in Corps jurisdiction, including both permanent and temporary fills/structures. The 
ordinary high water mark or, if tidal waters, the mean high water mark and high tide line, should be 
shown (in feet), based on National Geodetic Vertical Datum (NGVD) or other appropriate 
referenced elevation. All drawings for projects located within the boundaries of the Los Angeles 
District shall comply with the most current version of the Map and Drawing Standards for the Los 
Angeles District Regulatory Division (available on the Los Angeles District Regulatory Division 
website at: www.spl.usace.army.mil/regulatory/); and 
 

c. Numbered and dated pre-project color photographs showing a representative sample of waters 
proposed to be impacted on the project site, and all waters proposed to be avoided on and 
immediately adjacent to the project site. The compass angle and position of each photograph shall be 
documented on the plan-view drawing required in subpart b of this regional condition. 

 
4. Submission of a PCN pursuant to General Condition 31 and Regional Condition 3 shall be required for 

all regulated activities in the following locations:  
a. All perennial waterbodies and special aquatic sites within the State of Arizona and within the 

Mojave and Sonoran (Colorado) desert regions of California, excluding the Colorado River in 
Arizona from Davis Dam to River Mile 261 (northern boundary of the Fort Mojave Indian Tribe 
Reservation). The desert region in California is limited to four USGS HUC accounting units (Lower 
Colorado -150301, Northern Mojave-180902, Southern Mojave-181001, and Salton Sea-181002). 

b. All areas designated as Essential Fish Habitat (EFH) by the Pacific Fishery Management Council 
(i.e., all tidally influenced areas - Federal Register dated March 12, 2007 (72 FR 11092)), in which 
case the PCN shall include an EFH assessment and extent of proposed impacts to EFH. Examples of 
EFH habitat assessments can be found at: http://www.swr.noaa.gov/efh.htm. 

c. All watersheds in the Santa Monica Mountains in Los Angeles and Ventura counties bounded by 
Calleguas Creek on the west, by Highway 101 on the north and east, and by Sunset Boulevard and 
Pacific Ocean on the south. 

d. The Santa Clara River watershed in Los Angeles and Ventura counties, including but not limited to 
Aliso Canyon, Agua Dulce Canyon, Sand Canyon, Bouquet Canyon, Mint Canyon, South Fork of 
the Santa Clara River, San Francisquito Canyon, Castaic Creek, Piru Creek, Sespe Creek and the 
main-stem of the Santa Clara River. 



 
5. Individual Permits shall be required for all discharges of fill material in jurisdictional vernal pools, with 

the exception that discharges for the purpose of restoration, enhancement, management or scientific 
study of vernal pools may be authorized under NWPs 5, 6, and 27 with the submission of a PCN in 
accordance with General Condition 31 and Regional Condition 3. 

 
6. Individual Permits shall be required in Murrieta Creek and Temecula Creek watersheds in Riverside 

County for new permanent fills in perennial and intermittent watercourses otherwise authorized under 
NWPs 29, 39, 42 and 43, and in ephemeral watercourses for these NWPs for projects that impact greater 
than 0.1 acre of waters of the United States.  In addition, when NWP 14 is used in conjunction with 
residential, commercial, or industrial developments the 0.1 acre limit would also apply. 
 

7. Individual Permits (Standard Individual Permit or 404 Letter of Permission) shall be required in San 
Luis Obispo Creek and Santa Rosa Creek in San Luis Obispo County for bank stabilization projects, and 
in Gaviota Creek, Mission Creek and Carpinteria Creek in Santa Barbara County for bank stabilization 
projects and grade control structures. 
 

8. In conjunction with the Los Angeles District's Special Area Management Plans (SAMPs) for the San 
Diego Creek Watershed and San Juan Creek/Western San Mateo Creek Watersheds in Orange County, 
California, the Corps' Division Engineer, through his discretionary authority has revoked the use of the 
following 26 selected NWPs within these SAMP watersheds:  03, 07, 12, 13, 14, 16, 17, 18, 19, 21, 25, 
27, 29, 31, 33, 39, 40, 41, 42, 43, 44, 46, 49, and 50.  Consequently, these NWPs are no longer available 
in those watersheds to authorize impacts to waters of the United States from discharges of dredged or fill 
material under the Corps' Clean Water Act section 404 authority. 

 
9. Any requests to waive the 300 linear foot limitation for intermittent and ephemeral streams for NWPs 

29, 39, 40 and 42, 43, 44, 51 and 52 or to waive the 500 linear foot limitation along the bank for NWP 
13, must include the following: 
a.  A narrative description of the stream. This should include known information on: volume and 
duration of flow; the approximate length, width, and depth of the waterbody and characters observed 
associated with an Ordinary High Water Mark (e.g. bed and bank, wrack line, or scour marks); a 
description of the adjacent vegetation community and a statement regarding the wetland status of the 
associated vegetation community (i.e. wetland, non-wetland); surrounding land use; water quality; issues 
related to cumulative impacts in the watershed, and; any other relevant information. 
b. An analysis of the proposed impacts to the waterbody in accordance with General Condition 31 and 
Regional Condition 3; 
c. Measures taken to avoid and minimize losses, including other methods of constructing the proposed 
project; and 
d. A compensatory mitigation plan describing how the unavoidable losses are proposed to be 
compensated, in accordance with 33 CFR Part 332. 
 

10. The permittee shall complete the construction of any compensatory mitigation required by special 
condition(s) of the NWP verification before or concurrent with commencement of construction of the 
authorized activity, except when specifically determined to be impracticable by the Corps.  When 
mitigation involves use of a mitigation bank or in-lieu fee program, the permittee shall submit proof of 
payment to the Corps prior to commencement of construction of the authorized activity. 



 
4. Further information: 

1. Congressional Authorities:  You have been authorized to undertake the activity described above 
pursuant to: 

( )  Section 10 of the Rivers and Harbors Act of 1899 (33 U.S.C. 403). 
(X)  Section 404 of the Clean Water Act (33 U.S.C. 1344). 
( )  Section 103 of the Marine Protection, Research and Sanctuaries Act of 1972 (33 U.S.C. 1413). 

 
2. Limits of this authorization. 

(a) This permit does not obviate the need to obtain other Federal, state, or local authorizations 
required by law. 

(b) This permit does not grant any property rights or exclusive privileges. 
(c) This permit does not authorize any injury to the property or rights of others. 
(d) This permit does not authorize interference with any existing or proposed Federal project. 

 
3. Limits of Federal Liability.  In issuing this permit, the Federal Government does not assume any liability 

for the following: 
(a) Damages to the permitted project or uses thereof as a result of other permitted or unpermitted 
activities or from natural causes. 
(b) Damages to the permitted project or uses thereof as a result of current or future activities 

undertaken by or on behalf of the United States in the public interest. 
(c) Damages to persons, property, or to other permitted or unpermitted activities or structures caused 

by the activity authorized by this permit. 
(d) Design or construction deficiencies associated with the permitted work. 
(e) Damage claims associated with any future modification, suspension, or revocation of this permit. 

 
4. Reliance on Applicant's Data:  The determination of this office that issuance of this permit is not 

contrary to the public interest was made in reliance on the information you provided. 
 

5. Reevaluation of Permit Decision.  This office may reevaluate its decision on this permit at any time the 
circumstances warrant.  Circumstances that could require a reevaluation include, but are not limited to, 
the following: 

(a) You fail to comply with the terms and conditions of this permit. 
(b) The information provided by you in support of your permit application proves to have been false, 

incomplete, or inaccurate (See 4 above). 
(c) Significant new information surfaces which this office did not consider in reaching the original 

public interest decision. 
Such a reevaluation may result in a determination that it is appropriate to use the suspension, 
modification, and revocation procedures contained in 33 CFR 330.5 or enforcement procedures such as 
those contained in 33 CFR 326.4 and 326.5.  The referenced enforcement procedures provide for the 
issuance of an administrative order requiring you to comply with the terms and conditions of your 
permit and for the initiation of legal action where appropriate.  You will be required to pay for any 
corrective measure ordered by this office, and if you fail to comply with such directive, this office may 
in certain situations (such as those specified in 33 CFR 209.170) accomplish the corrective measures by 
contract or otherwise and bill you for the cost. 

 



6. This letter of verification is valid for a period not to exceed two years unless the nationwide permit is 
modified, reissued, revoked, or expires before that time.  

 
7. You must maintain the activity authorized by this permit in good condition and in conformance with the 

terms and conditions of this permit.  You are not relieved of this requirement if you abandon the 
permitted activity, although you may make a good faith transfer to a third party in compliance with 
General Condition H below.  Should you wish to cease to maintain the authorized activity or should you 
desire to abandon it without a good faith transfer, you must obtain a modification of this permit from 
this office, which may require restoration of the area. 

 
8. You must allow representatives from this office to inspect the authorized activity at any time deemed 

necessary to ensure that it is being or has been accomplished with the terms and conditions of your 
permit. 



United States Department of the Interior
FISH AND WILDLIFE SERVICE

Ecological Services
Carlsbad Fish and Wildlife Office

6010 Hidden Valley Road, Suite 101
Carlsbad, California 920 II

u.s.
FISH 11 WILDLIFE

SERVICE

~
In Reply Refer To:
FWS-ORJWRIV-08B0733-IIF0547

Mr. Aaron Burton
Department of Transportation
District 8
Environmental Planning (MS 823)
464 West 4th Street, 6th Floor
San Bernardino, California 92401-1400

NOV 30 20U

Subject: Formal and Streamlined Section 7 Consultation for State Route 91 Corridor
Improvement Project, Orange and Riverside Counties, California

Dear Mr. Burton:

The U.S. Fish and Wildlife Service (Service) received the California Department of
Transportation's (Caltrans) request dated June 21,2011, on June 23,2011, to initiate formal
consultation for the State Route (SR) 91 Corridor Improvement Project (Project). The
consultation addresses the effects of the Project on the federally endangered Braunton's milk
vetch (Astragalus brauntonii) and its designated critical habitat, least Bell's vireo (Vireo bellU
pusillus, vireo), southwestern willow flycatcher (Empidonax traillii extimus), and Stephens'
kangaroo rat (Dipodomys stephensi, SKR); and the federally threatened Santa Ana sucker
(Catostomus santaanae) and coastal California gnatcatcher (Polioptila californica californica,
gnatcatcher) and its designated critical habitat, in accordance with section 7 of the Endangered
Species Act of 1973 (Act), as amended (16 U.S.C. 1531 et seq.).

The Project is receiving Federal funding through the Federal Highway Administration (FHWA),
and Caltrans has assumed FHWA's responsibilities under the Act for this consultation in
accordance with Section 6005 of the Safe, Accountable, Flexible, Efficient Transportation Equity
Act: A Legacy for Users (SAFETEA-LU) 2005, as described in the National Environmental
Policy Act Delegation Pilot Program Memorandum of Understanding between FHWA and
Caltrans (effective July 1,2007) and codified in 23 U.S.C. 327(a)(2)(A).

Application for section 404 permits under the Clean Water Act will be necessary for the Project.
Caltrans, in concurrence with the U.S. Army Corps of Engineers (Corps), is the responsible lead
Federal Agency acting on the Corps' behalf to ensure the impacts associated with the Corps'
Federal action are addressed under the Act.

On June 22,2004, we issued a section lO(a)(I)(B) permit for the Western Riverside County
Multiple Species Habitat Conservation Plan (MSHCP). The MSHCP establishes a multiple
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species conservation program in western Riverside County to minimize and mitigate habitat loss 
and the incidental take of covered species in association with activities covered under the permit.  
A large portion of the Project is located within the plan area boundary of the MSHCP.  As a 
permittee under the MSHCP, Caltrans received incidental take authorization for Santa Ana 
sucker, vireo, southwestern willow flycatcher, gnatcatcher, and SKR through their section 
10(a)(1)(B) permit for that plan.  To extend the take coverage provided to Caltrans via the 
MSHCP, the proposed action must be consistent with the MSHCP and its associated 
implementation agreement and permit.  A discussion of the Project’s consistency with the 
MSHCP is discussed in the “Description of the Proposed Action” section below. 
 
The Riverside County portion of the Project is also located within the plan area boundary of the 
Habitat Conservation Plan for the Stephens’ Kangaroo Rat in Western Riverside County, 
California (March 1996) (SKR HCP).  Within this plan area boundary, take of SKR is addressed 
under the SKR HCP.  While neither Caltrans nor FHWA are permittees under the SKR HCP, 
incidental take coverage provided to the Riverside County Habitat Conservation Agency 
(RCHCA) by the SKR HCP can be extended to Caltrans acting as the FHWA designee where the 
proposed action is consistent with the SKR HCP and its associated implementation agreement 
and permit.  A discussion of the Project’s consistency with the SKR HCP is discussed in the 
“Description of the Proposed Action” section below. 
 
This biological opinion is based on information provided in the following documents:  Biological 

Assessment for the SR-91 Corridor Improvement Project (June 2011) (BA); response to Service 
comments on the BA for the SR-91 Project; MSHCP Consistency Determination for the SR-91 

Corridor Improvement Project (April 2011); Supplemental Environmental Assessment and 

Addendum to Environmental Impact Report 583 for the Santa Ana River Mainstem Project 

Reach 9, Phase 2A (March 2011); Intra-Service Formal Section 7 Consultation/Conference for 

Issuance of Endangered Species Act Section 10(a)(1)(B) Permit TE-088609-0 for the Western 

Riverside County Multiple Species Habitat Conservation Plan dated June 22, 2004 (FWS-
WRIV-870.19) (Service 2004); and various other communications between Caltrans, their 
consulting biologists, and Service.   
 
You have determined the Project may affect, but is not likely to adversely affect Braunton’s 
milk-vetch and its designated critical habitat, southwestern willow flycatcher, and Santa Ana 
Sucker based on avoidance of occupied habitat and general construction avoidance and 
minimization measures to avoid indirect effects from construction.  Based on the conservation 
measures to be implemented by Caltrans and Riverside County Transportation Commission 
(RCTC), we concur with your determination that the Project is not likely to adversely affect the 
milk-vetch and its designated critical habitat, southwestern willow flycatcher, and Santa Ana 
Sucker.  Therefore, those species are not addressed further in this formal consultation, other than 
as discussed in the Conservation Measures section.  Additionally, you have determined there 
would be no effect to vireo and SKR in Orange County based on avoidance of occupied habitat 
and general construction avoidance and minimization measures to avoid indirect effects from 
construction.  Adverse impacts to the gnatcatcher in Orange County will be addressed in the 



Mr. Aaron Burton (FWS-OR/WRIV-08B0733-11F0547) 
 

3

following biological opinion.  Adverse impacts to the gnatcatcher, vireo, and SKR in Riverside 
County are addressed through compliance with the MSHCP and SKR HCP as discussed below.   
 

CONSULTATION HISTORY 

 
On February 18, 2011, we provided comments on the draft BA for the Project.  On 
June 23, 2011, we received a letter from Caltrans requesting formal consultation, and on 
July 19, 2011, we responded to the request and committed to completing the biological opinion 
by November 5, 2011.  Between June 2011 and October 2011, we attended several project status 
meetings and worked directly with Caltrans and the biological consultant to clarify the project 
description and impacts to the gnatcatcher and its designated critical habitat.  We provided a 
draft project description to your agency and the RCTC on September 13, 2011.  On October 20, 
2011, we attended a site visit to clarify impacts and conservation measures.  We received 
information regarding quantification of impacts and additional conservation measures from 
Caltrans and Chino Hills State Park on October 24 and 28, 2011. 
 

BIOLOGICAL OPINION 

 
DESCRIPTION OF THE PROPOSED ACTION 
 
The proposed action by FHWA is the funding of capacity, operational, and safety improvements 
along SR-91 and Interstate 15 (I-15).  The Project occurs along SR-91 from SR-241 in Anaheim 
and Yorba Linda to Pierce Street in the city of Riverside, a distance of approximately 14 miles, 
and on I-15, from the Hidden Valley Parkway interchange to the Cajalco Road interchange, a 
distance of approximately 6 miles.  The Project encompasses a large area and passes through 
mostly urban settings consisting of residential, industrialized warehouses, and commercial 
businesses that front the existing freeways.  Large undeveloped parcels of land occur at the 
western end of the Project Biological Study Area1 (BSA), and agricultural fields remain in use 
along I-15.  The BSA supports suitable habitat for a variety of special status animal and plant 
species largely within or adjacent to an urban environment (see BA figures in Appendix H). 
 
The Project will add a general-purpose lane in each direction on SR-91 from the SR-91/SR-241 
interchange in Anaheim and Yorba Linda to Pierce Street in Riverside.  The existing high-
occupancy vehicle lanes on SR-91 between the Orange/Riverside County line and Pierce Street 
will be converted to tolled express lanes, and an additional tolled express lane in each direction 
will be constructed to I-15.  The existing express lanes in Orange County will also be extended 
east from the Orange/Riverside County line to I-15 in Corona.  A single eastbound SR-91 
express lane also will extend past I-15 to McKinley Street and then transition back to a high-
occupancy vehicle lane at Pierce Street. 
 

                                                 
1 The BSA for the Project was determined by incorporating electronic data provided by the design engineer into a 
geographic information system (GIS) layout, which included areas of potential direct effect.  The limits of the BSA 
were extended 500 feet beyond the expected Project direct effect limits to identify sensitive biological resources 
within and immediately adjacent to the Project limits to account for indirect effects to those resources. 
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One tolled express lane also will be added to I-15 in each direction from Cajalco Road to Hidden 
Valley Parkway, and tolled express lane direct connectors will be constructed from northbound I-
15 to westbound SR-91, from eastbound SR-91 to southbound I-15, from eastbound SR-91 to 
northbound I-15, and from southbound I-15 to westbound SR-91.  Table 1.7 in the BA 
summarizes existing conditions and potential build-out conditions along SR-91 and I-15. 
 
The Project includes ground-disturbing activities (e.g., grading, cutting, filling) and a number of 
modifications, replacements, or installations of bridges, retaining walls, sound walls, and major 
drainage structures and culverts.  The Project will permanently impact approximately 348 acres 
(ac) and temporarily impact approximately 155 ac of land supporting the vegetation communities 
and developed/disturbed areas summarized in Table 1. 
 
Construction vehicle access and staging of construction materials will occur within disturbed or 
developed areas inside the existing Caltrans right-of-way (ROW) or proposed additional ROW.  
Vehicle access and materials staging during construction of walls outside and adjacent to the 
ROW will occur in approved designated areas.  Equipment maintenance and staging will be in 
designated areas away from wildlife corridor entrances.  All construction vehicle access, 
materials staging and storage, and other construction activities will occur within the defined 
disturbance limits for the Project.  To the extent feasible, construction activities in biologically 
sensitive areas, MSHCP Conservation Areas, vegetated drainages, and coastal sage scrub in 
gnatcatcher critical habitat will be limited to the hours of 7:00 a.m. and 7:00 p.m.; if nighttime 
work is necessary, the contractor will be required to coordinate with the Service and California 
Department of Fish and Game (hereafter referred to as the Wildlife Agencies).  Additionally, if 
construction occurs at night, lighting will be directed away from wildlife corridors and other 
biologically sensitive areas.  To the extent feasible, nighttime construction activities will be 
limited to 1,000 feet (ft) from the Coal Canyon, Fresno Canyon, and Wardlow Wash underpass 
entrances to avoid adverse lighting and noise impacts to existing wildlife corridors.  
 
The Project will undertake a design-build approach to design and construction.  The design-build 
approach integrates final design and construction activities so they occur simultaneously, thereby 
reducing the time between completion of the environmental process and the start of construction 
because one contractor is responsible for designing and building the entire project.  The design-
build process generally provides for flexibility not offered by the traditional process.  Ideally, 
this process should minimize changes to the highway design and result in a shorter construction 
timeframe.  Because the final design is fluid, Project impacts were based on the worst-case 
scenario to account for all possible impacts to listed species. 
 

Bridges 

 
The Project will involve modifications or replacement of approximately 24 bridge structures.  
Most of the bridge work involves widening the bridge structure to accommodate the freeway 
widening (20 structures).  Also eight new bridges will be constructed.  Some of the existing 
bridges that will be widened will also be seismically retrofitted.  Bridge construction is 
summarized in Table 1.1 of the BA (pages 7-8). 
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Retaining Walls 

 

Several retaining walls are required to retain fill or cut slopes along the segments SR-91 and 
I-15.  The approximate wall locations and average heights for project-related retaining walls are 
listed in Table 1.2 of the BA (pages 8-10). 
 
Sound Walls 

 

Existing sound walls on the north side of SR-91 near the SR-91/SR-241/Gypsum Canyon Road 
interchange will remain unchanged.  Several new or replacement sound walls on SR-91 and I-15 
are summarized in Table 1.3 of the BA (pages 10-12). 
 

Major Drainage Facilities 

 

Over 100 major drainage structures and numerous inlets and contributory structures, which 
contribute to the drainage structure (e.g., headwalls, drop structures, pipe inlets outlets) will 
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either be protected in place, partially abandoned, or extended.  The affected drainage/culvert 
structures and how they will be modified are summarized in Table 1.4 of the BA (pages 12-14). 
 
Utilities 

 
Several known utility facilities occur within the Project limits.  Some existing utility facilities 
will only require encasement or protection in-place during construction.  However, the relocation 
of some existing utility facilities will be necessary to accommodate new construction.  Table 1.5 
in the BA (pages 15-17) summarizes the anticipated utility relocations.  
 
Soil Balance 

 
The Project will alter existing landforms due to grading and cut-and-fill slopes.  Grading will be 
limited and retaining walls will be used in many locations to minimize cut and fill.  No 
permanent, large cut slopes will be required.  Areas where the widening will encroach into 
existing slopes will be accommodated by constructing new retaining walls. 
 
The soil and rock material excavated  or cut during construction of the SR-91 Project will be 
used as fill elsewhere in the project construction.  Because cut activities are expected to be 
minimal, up to an additional 748,000 cubic yards of soil material may need to be imported to the 
Project site in areas needing additional fill material. 
 
Landscaping and Irrigation Systems 

 
Caltrans Districts 8 and 12 will provide guidance on plant material selection and hardscape 
elements that consider water use, ease and safety of maintenance, avoidance of nonnative plants, 
corridor continuity, local cultural integration, and other context-sensitive factors.  Planting plans 
will be included as part of the design-build process that incorporate these elements.  For each 
phase of construction, the needed replacement planting will be under construction within 2 years 
of acceptance of the highway contract that damaged or removed the existing planting.  The 
planting plan will consist of replacement planting for existing trees, shrubs, and groundcover 
and/or hydroseed that will be appropriate to the area and enhance the existing native species and 
plant communities.  Irrigation work will consist of new irrigation systems as required for 
establishment of the replacement planting.  Replacement planting will include no less than 
3 years of plant establishment. Improvement along I-15 will be constructed in the median.  No 
landscaping or irrigation now exists in the median on I-15 within the Project limits, and none is 
proposed for this Project.  
 
Right-of-Way Acquisition 

 
A limited number of areas located outside of the existing ROW may be used as temporary and 
permanent easements during and after the construction of the Project.  A total of 10 temporary 
construction easements (TCEs) will be needed in the Orange County segment.  Of the 10 parcels 
requiring TCEs, 2 of these parcels will also require permanent easements for continued 
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maintenance of project improvements.  The areas needed for TCEs range from approximately 
2,642 square feet (sf) to 27,769 (sf).  All temporary and permanent easements are necessary for 
the construction of Project improvements, including proposed utility relocations and drainage 
improvements. 
 

Railroad 

 

A railroad agreement will be negotiated between Caltrans and the Burlington Northern Santa Fe 
railroad for widening of the West Prado Overhead and to accommodate the SR-91 westbound 
off-ramp realignment to Green River in Riverside County, including aerial easements over the 
railroad ROW.  Falsework posts will need to be located within the railroad ROW line.  The 
structure type has been configured to minimize the effect on the railroad. 
 
Santa Ana River 

 
Because the Corps is in the process of relocating the segments of the Santa Ana River (SAR) as 
part of the unrelated SAR Reach 9 Phase 2B Realignment, the Project will not directly affect the 
SAR.  The SAR Reach 9 Phase 2B Realignment is relocating segments of the SAR far enough 
away from the existing SR-91 to accommodate the widening of SR-91.  However, perennial 
stream restoration through the Green River Golf Course to reestablish habitat for the Santa Ana 
sucker to offset adverse impacts from the SAR Reach 9 Phase 2B Realignment project will have 
been conducted prior to construction of the Project.  Caltrans will coordinate with the Corps 
during construction of the Project to ensure these restoration areas will not be temporarily or 
permanently impacted during Project construction. 
 

Project Phasing 

 
The Project will be constructed in several phases over a 20-year period beginning with the Initial 
Project starting in 2015 and culminating in the Ultimate Project ending in 2035.  The proposed 
phasing plans are based on the anticipated funding.  The phasing plans provide for meaningful 
improvements, with each phase providing additional benefits to travelers on SR-91 and/or I-15.  
Conservation measures for the entire Project will be implemented with the Initial Project starting 
in 2015.  Table 1.6 in the BA summarizes the conceptual phasing plan and provides detailed 
descriptions of the Initial Project and Ultimate Project. 
 

Action Area 

 

According to 50 CFR § 402.02 pursuant to section 7 of the Act, the “action area” means all areas 
to be affected directly or indirectly by the Federal action and not merely the immediate area 
involved in the action.  Subsequent analyses of the environmental baseline, effects of the action, 
and levels of incidental take are based upon the action area.  For this Project, we have defined the 
action area to include the 348-ac permanent and 155-ac temporary direct impact areas, and 
surrounding habitat within about 500 ft (approximately 343 ac) that may be exposed to project-
related effects such as increased noise, light, dust levels, and human activity during Project 
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construction and operation of the facilities (Forman and Deblinger 2000).  The action area also 
includes the approximate 16-ac Chino Hills State Park restoration area in Scully Hill Canyon. 
 
General Conservation Measures  

 
Caltrans and RCTC have agreed to implement the following conservation measures as part of the 
proposed action to avoid, minimize, and offset impacts to listed species. 
 
1. Prior to ground disturbing activities, Caltrans will identify an individual as the Designated 

Biologist2.  Caltrans will ensure the Designated Biologist position is always filled for the life 
of the Project.  Over the course of the Project, the Designated Biologist and each successive 
Designated Biologist (if applicable) will be approved by the Wildlife Agencies.  The 
Designated Biologist will have the authority to ensure compliance with conservation 
measures and will be the primary agency contact for implementation of these measures.  The 
Designated Biologist will have the authority and responsibility to halt activities that are in 
violation of the conservation measures.   
 

2. Prior to vegetation clearing or construction, highly visible barriers (e.g., orange construction 
fencing) will be installed and maintained around areas such as gnatcatcher and Braunton’s 
milk-vetch designated critical habitat, riparian and riverine communities, and wildlife 
movement corridors adjacent to the Project footprint to designate Environmentally Sensitive 
Areas (ESAs) to be avoided.  No grading or fill activity of any type will be permitted within 
these ESAs.  In addition, no construction activities, materials, or equipment will be allowed 
within the ESAs.  All construction equipment will be operated to prevent accidental damage 
to ESAs.  No structure of any kind, or incidental storage of equipment or supplies, will be 
allowed within ESAs.  Silt fence barriers will be installed at the ESA boundaries to prevent 
accidental deposition of fill material in areas where ESAs are immediately adjacent to 
planned grading activities. 
 

3. To minimize adverse effects from light intrusion from vehicle headlights and the potential 
threat of increased fires from the operation of SR-91 during final design, Caltrans and RCTC 
will work with the Service to investigate the possibility of adding features along SR-91 in the 
vicinity of the Coal Canyon wildlife crossing.  For example, consideration will be given to 
the placement of k-rail, concrete walls, and/or hardscaping barriers along the shoulder of 
SR-91.  In investigating these features, consideration must be given to motorist safety, 
freeway operations, vehicle headlight mitigation, and the potential fire threat. 

 
4. To minimize adverse effects from dust, the construction contractor will ensure that all active 

parts of the construction site are watered a minimum of twice daily or more often when 

                                                 
2 A qualified Designated Biologist must have (1) a bachelor’s degree with an emphasis in ecology, natural resource 
management, or related science; (2) 3 years of experience in field biology or current certification of a nationally 
recognized biological society, such as The Ecological Society of America or The Wildlife Society; (3) previous 
experience with applying the terms and conditions of a biological opinion; and (4) the appropriate permit and/or 
training if conducting focused or protocol surveys for listed species. 
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needed due to dry or windy conditions to prevent excessive amounts of dust.  Additionally, 
the construction contractor will ensure that all material stockpiled is sufficiently watered or 
covered to prevent excessive amounts of dust. 

 
5. Erosion and sediment control devices used for the Project, including fiber rolls and bonded 

fiber matrix, will be made from biodegradable materials such as jute, with no plastic mesh, to 
avoid creating a wildlife entanglement hazard. 

 
6. All equipment maintenance, staging, and dispensing of fuel, oil, or any other similar 

activities will occur in developed or designated non-sensitive upland habitat areas.  The 
designated upland areas will be located to prevent any spill runoff from entering waters of 
the United States. 

 
7. To avoid effects to nesting birds, any native vegetation removal or tree (native or exotic) 

trimming activities will occur outside of the bird breeding season (i.e., February 15 to 
September 15).  In the event that vegetation clearing is necessary during the nesting season, 
the Designated Biologist must conduct a preconstruction survey within 300 ft of construction 
areas, no more than 7 days prior to construction, to identify the locations of nests.  Should 
nesting birds be found, an exclusionary buffer of 300 ft will be established by the Designated 
Biologist around each nest site.  This buffer will be clearly marked in the field by 
construction personnel under guidance of the Designated Biologist, and construction or 
clearing will not be conducted within this zone until the Designated Biologist determines that 
the young have fledged or the nest is no longer active.  In the event that construction must 
occur within the 300 foot buffer, the Designated Biologist will take steps to ensure that 
construction activities do not disturb or disrupt nesting activities.  If the Designated Biologist 
determines that construction activities are disturbing or disrupting nesting activities, the 
Designated Biologist will notify the Resident Engineer, who has the authority to halt 
construction to reduce the noise and/or disturbance to the nests.  Responses may include, but 
is not limited to, turning off vehicle engines and other equipment whenever possible to 
reduce noise, installing a protective noise barrier between the nest and the construction 
activities, or working in other areas until the young have fledged.   
 

8. The construction contractor will be required to control noise from construction activity 
consistent with Caltrans Standard Specifications, Section 14-8.02, “Noise Control,” and the 
Caltrans Standard Special Provisions S5-310.  Noise levels from construction operations 
within the ROW between the hours of 9:00 p.m. and 6:00 a.m. will not exceed 86 A-
weighted decibels (dBA) at a distance of 50 ft.  The noise level requirement will apply to the 
equipment on the job site or related to the job, including, but not limited to trucks, transit 
mixers, or transient equipment that may or may not be owned by the contractor. 

 
9. In biologically sensitive areas, MSHCP Conservation Areas, vegetated drainages, and coastal 

sage scrub in designated critical habitat for the gnatcatcher, the construction contractor will 
be required to control noise from construction activity by using an alternative warning 
method instead of a sound signal unless required by safety laws.  In addition, the contractor 
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will equip all internal combustion engines with the manufacturer-recommended mufflers and 
will not operate any internal combustion engine on the job site without the appropriate 
mufflers.  As directed by RCTC, the contractor will implement appropriate additional noise 
mitigation measures, including changing the location of stationary construction equipment, 
turning off idling equipment, rescheduling construction activity, notifying adjacent residents 
in advance of construction work, and installing acoustic barriers around stationary 
construction noise sources. 

 
10. In accordance with the Municipal Codes of the Cities of Anaheim, Corona, Riverside, and 

Norco, the construction contractor will be required to limit construction activities to between 
the hours of 7:00 a.m. and 7:00 p.m., Monday through Friday, excluding weekends and 
holidays.  If construction is needed outside those hours or days, the construction contractor 
will be required to coordinate with the affected local jurisdiction.  If the local jurisdiction 
approves construction hours that are different from those imposed by this measure, then the 
construction contractor will immediately request that RCTC consider a modification to this 
measure in accordance with the California Environmental Quality Act to allow construction 
during the new hours that the local jurisdiction approved. 

 
11. In major wildlife movement corridors (i.e., Coal Canyon, Wardlow Wash, and 

Fresno Canyon) and areas adjacent to vireo and gnatcatcher occupied areas (approximately 
Post Mile (PM) ORA-91-R17.16 to PM ORA-91-R18.74), construction activities will be 
limited to the hours of 7:00 a.m. and 7:00 p.m., Monday through Friday.  Should an 
exception to this measure be necessary, Caltrans will consult with the Wildlife Agencies to 
determine effective measures to avoid and minimize adverse impacts to these species and 
movement corridors. 

 
12. A weed abatement program will be developed to minimize the importation of nonnative plant 

material during and after construction.  In areas near Coal Canyon adjacent to Chino Hills 
State Park, the weed abatement program will be coordinated with California State Parks 
personnel.  Eradication strategies will be employed should an invasion of nonnative weeds 
occur.  Measures addressing invasive species abatement and eradication will be included in 
the project design and contract specifications will be implemented and enforced by the 
construction contractor.  At a minimum, this program will include: 

 

• During construction, the construction contractor will inspect and clean construction 
equipment at the beginning and end of each day and prior to transporting equipment from 
one project location to another. 
 

• During construction, soil/gravel/rock will be obtained from weed-free sources. 
 

• Only certified weed-free straw, mulch, and/or fiber rolls will be used for erosion control. 
 

• After construction, affected areas adjacent to native vegetation will be revegetated with 
plant species approved by the Designated Biologist that are native to the vicinity. 
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• After construction, all revegetated areas will avoid the use of species listed in Cal-IPC’s 
California Invasive Plant Inventory that have a high or moderate rating. 
 

• Eradication procedures (e.g., spraying, hand weeding) will be specified should an 
infestation occur; though herbicide use will be prohibited within and adjacent to native 
vegetation, except as specifically authorized and monitored by the Caltrans District 
Biologist. 
 

• After construction, revegetation sites will be monitored until achievement of the 
performance standards included in the weed abatement program or for a period of 2 to 3 
years after installation to detect nonnative species prior to the establishment of the native 
vegetation. 
 

Braunton’s Milk-vetch Conservation Measures 
 
13. A pre-construction survey will be conducted prior to ground disturbing activities in the 

vicinity of the historical occurrence in Coal Canyon.  This survey will be conducted during 
the appropriate time of year to optimize detection by a biologist familiar with the species and 
having the same qualifications as the Designated Biologist. 
 

Santa Ana Sucker Conservation Measures 
 
14. The construction contractor will be required to comply with the provisions of the National 

Pollutant Discharge Elimination System (NPDES) General Permit for Storm Water 
Discharges Associated with Construction and Land Disturbance Activities, and any 
subsequent permit as they relate to construction activities.  This compliance includes the 
submission of the permit registration documents, including a notice of intent, risk 
assessment, site map, Storm Water Pollution Prevention Plan (SWPPP), annual fee, and 
signed certification statement to the State Water Resources Control Board (SWRCB) at least 
14 days prior to the start of construction.  The SWPPP will meet the requirements of the 
construction general permit and will identify potential pollutant sources associated with 
construction activities; identify non-storm water discharges; develop a water quality 
monitoring and sampling plan; and identify, implement, and maintain Best Management 
Practices (BMPs) to reduce or eliminate pollutants associated with construction.  The BMPs 
identified in the SWPPP will be implemented during construction.  A notice of termination 
will be submitted to the SWRCB at the completion of construction and stabilization of the 
site.  SWRCB Resolution No. 2001-046 requiring sampling and analysis will also be 
implemented during construction. 
 

15. The construction contractor will be required to comply with SWRCB’s General Waste 

Discharge Requirements for Discharges to Surface Waters That Pose an Insignificant (De 

Minimus) Threat to Water Quality (Order No. R8-2009-0003), which includes general waste 
discharge requirements for discharges to surface waters that pose an insignificant threat to 
water quality, as they relate to discharge of non-storm water dewatering wastes.  This 
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compliance includes submitting to the Santa Ana Regional Water Quality Control Board 
(RWQCB) a notice of intent at least 60 days prior to the start of construction, notification of 
discharge at least 5 days prior to any planned discharges, and monitoring reports by the 30th 
day of each month following the monitoring period. 

 
16. The construction contractor will be required to follow the procedures outlined in the Caltrans 

Storm Water Quality Handbooks, Project Planning and Design Guide (March 2007 or 
subsequent issuance) for implementing Design Pollution Prevention and Treatment BMPs.  
This requirement includes coordination with the Santa Ana RWQCB with respect to 
feasibility, maintenance, and monitoring of BMPs as set forth in Caltrans’ Statewide Storm 
Water Management Plan (May 2003 or subsequent issuance).  The RCTC also must comply 
with other provisions identified in the NPDES Permit, Statewide Storm Water Permit and 
Waste Discharge Requirements for the State of California, Department of Transportation.  
Construction equipment and activities will not be allowed to enter or cross the SAR. 

 
17. The Corps is in the process of constructing the SAR Reach 9 Phase 2 Green River Golf Club 

Embankment Protection Project within the action area.  Following completion of the 
embankment construction, perennial stream habitat for the Santa Ana sucker will be 
reestablished within the construction footprint.  Caltrans will coordinate with the Corps 
during construction of the Project to ensure these restoration areas will not be temporarily or 
permanently impacted during Project construction. 

 
18. The 1988 supplemental environmental impact statement for the SAR project required the 

County of Orange to acquire and manage approximately 1,100 ac of flood plain within Reach 
9 to be operated and maintained for open space and wildlife habitat values.  The acquisition 
of these lands, known as the Santa Ana River Canyon Habitat Management Area (HMA), 
was required to ensure that no changes (e.g., development projects) would take place within 
the HMA that might affect the releases from Prado Dam during the design flood event and 
the open-space habitat in the area.  Consistent with the requirements of the SAR Project, 
Caltrans will coordinate with the Corps to ensure that the Project does not affect releases 
from Prado Dam or result in a permanent reduction of acreage within the HMA. 

 
Gnatcatcher Conservation Measures 
 
19. The Designated Biologist will monitor construction within the vicinity of gnatcatcher 

designated critical habitat areas for the duration of the Project to flush any wildlife species 
present prior to construction and to ensure that vegetation removal, BMPs, ESAs, and all 
avoidance and minimization measures are properly implemented and followed. 
 

20. RCTC will offset the permanent loss of 8.42 ac of occupied gnatcatcher habitat in Orange 
County, including 6.32 ac of designated critical habitat, by restoring 16.03 ac of habitat 
suitable for gnatcatcher breeding, dispersal, and foraging in Chino Hills State Park. 
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21. RCTC will offset the temporary loss of 3.01 ac of occupied gnatcatcher habitat in Orange 
County, including 2.09 ac of designated critical habitat, with in-kind, or better, habitat 
restoration onsite after the completion of the Project.   

 
22. Prior to initiating Project impacts, a restoration plan will be developed for the permanent and 

temporary impacts to occupied gnatcatcher habitat, and all designated critical habitat areas.  
The plan will be submitted to the Service for review and approval.  This plan will include, at 
a minimum, a detailed description of restoration methods, slope stabilization/erosion control, 
criteria for restoration to be considered successful, and monitoring and reporting protocol(s).  
The restoration plan will be implemented for a minimum of 5 years, unless success criteria 
are met earlier and all artificial water has been off for at least 2 years. 

 
23. RCTC will provide appropriate funds, to be maintained in a non-wasting endowment, to 

Chino Hills State Park to provide for the long-term maintenance and management of the 
restored areas within the park to support gnatcatcher habitat in perpetuity. 

24. Shielded lighting will be used for any nighttime construction adjacent to coastal sage scrub 
within gnatcatcher designated critical habitat. 

 
Riparian Bird Conservation Measures 
 
25. During the bird breeding season (i.e., February 15 to September 15), the Designated 

Biologist will monitor riparian and riverine areas within 500 ft of active construction areas 
for the duration of the Project to survey for active nests and/or nesting activity to ensure 
breeding activities are not disrupted and to ensure vegetation removal, BMPs, ESAs, and all 
avoidance and minimization measures are properly implemented. 
 

26. To ensure consistency with the MSHCP, prior to beginning construction of the Initial Project, 
a Habitat Mitigation and Monitoring Plan (HMMP) will be developed in coordination with 
Caltrans, RCTC, Corps, and Wildlife Agencies that ensures no net loss of riparian/riverine 
habitat value or acreage in Riverside County.  Final details of the HMMP will be evaluated 
through coordination among the aforementioned agencies.  Compensation options for the 
permanent and temporary impacts include possibly using portions of 800 ac of land in the 
Upper Prado Basin in Riverside County owned by the Regional Conservation Authority 
(RCA) that is suitable for restoration and/or enhancement opportunities, or other areas 
approved by the Wildlife Agencies.  The offsite properties will be evaluated to demonstrate 
they have biologically equivalent or superior resources compared to the Project site.  RCTC 
is in the process of obtaining access and conducting surveys on potential properties that the 
RCA owns.  The HMMP will comply with all terms and conditions set forth in the permits 
and opinions issued by the Corps and Wildlife Agencies for the Project and will include, at a 
minimum, the following provisions: 
 

• Permanent impacts to riparian/riverine areas will be replaced on or off site at a minimum 
ratio of 3:1 with in-kind habitat.  Temporary impacts to native vegetation will be replaced 
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at a minimum ratio of 1:1 with in-kind habitat restored in place within the BSA.  If offsite 
restoration is conducted, it will be done within the same watershed as the Project. 
 

• The HMMP will identify a success criterion of at least 80 percent cover of native riparian 
vegetation or composition structure similar to existing adjacent high quality riparian 
vegetation. 
 

• Further criteria specified in the HMMP, at a minimum, will include an establishment 
period for the replacement habitat, regular trash removal, and regular maintenance and 
monitoring activities to ensure the success of the restoration.  After construction, annual 
summary reports of biological monitoring will be provided to the Corps and Wildlife 
Agencies documenting the monitoring effort.  The duration of the monitoring and 
reporting will be established by resource agency permit conditions (i.e., Corps and 
California Department of Fish and Game). 
 

Analysis of the Project in Riverside County 

 
The BSA for the Project includes an approximately 5,371-ac area located along SR-91 and I-15 
in the Anaheim, Yorba Linda, Corona, and Riverside.  Included within the 5,371-ac BSA is a 
502-ac impact area where Project construction will occur, the majority of which will take place 
in previously developed or disturbed areas (440 ac; see Table 1).  Along SR-91, the BSA falls 
within Subunit 1 (SAR/Santa Ana Mountains) and Subunit 2 (Prado Basin) of the Temescal 
Canyon Area Plan of the MSHCP.  In Subunit 1, the BSA occurs within independent Criteria 
Cells 1702, 1704, and 1706.  In Subunit 2, the BSA occurs within Criteria Cell 1612 of Cell 
Group B, and within independent Criteria Cell 1616.  Portions of the BSA also fall within 
Existing Core A, Proposed Constrained Linkage (PCL) 1, and PCL 2.  Along I-15, the BSA falls 
within Subunit 3 (Temescal Wash West) of the Temescal Canyon Area Plan of the MSHCP and 
occurs within Criteria Cell 2400 of Cell Group C. 
 
In addition to the BSA occurring within the MSHCP Criteria Area and PCLs 1 and 2, the BSA 
overlaps with the Narrow Endemic Plant Species Survey Area (NEPSSA) 7, Additional Species 
Survey area for burrowing owl (Athene cunicularia hypugaea), and the SKR HCP.  The Project 
is not located within any other MSHCP-designated survey area for criteria-area plants, mammals, 
or amphibians.  Besides vireo, no other MSHCP designated survey area species were determined 
to be present within the Project impact area.  As designed, the Project will be contained within 
the least environmentally sensitive location feasible and demonstrates consistency with the 
biological goals and objectives as set forth in Section 7.5 of the MSHCP, which addresses design 
guidelines for facilities within the Criteria Area and Public/Quasi Public (PQP) Lands.  The 
Project has or will implement the conditions set forth in Section 7.5 through the design and 
implementation processes.   
 
A small portion of the Project lies within the original PQP designation (8.8 ac), near Prado 
Basin.  However, the RCA is now undergoing a PQP Reconciliation Process to remove the area 
of the Prado Basin from the PQP layer; therefore, the Project will not affect PQP lands.   
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Section 7.5.2 articulates guidelines for the siting and design of roadway features to address 
wildlife movement requirements.  As discussed above, the Project crosses areas that are 
contemplated for MSHCP conservation and wildlife movement (PCL 1 and PCL 2).  The Project 
will maintain culverts and connections under the roadway, thereby continuing the ability of 
wildlife presently utilizing these corridors to continue to move through the Project area.  To 
accomplish this, the Project will place and/or enhance existing fencing near wildlife corridors to 
direct wildlife toward culverts and undercrossings and away from SR-91; place vegetative cover 
and/or natural objects within crossing facilities to create cover for wildlife and to encourage the 
use of crossings; maintain an openness ratio of at least 0.6 meter and at least 3 to 4 meters in 
height at Prado Road and Fresno Canyon undercrossings to allow for large mammal use; and 
revegetate PCL 1 and PCL 2 with native vegetation.   
 
Additionally, the RCTC and Caltrans, in discussions with the RCA and Wildlife Agencies, have 
acknowledged a need to address cumulative connectivity limitations for PCL 1 by enhancing an 
alternate location.  The RCTC proposes to improve the existing B Canyon culvert beneath SR-91 
as a wildlife crossing to replace PCL 1 as a separate, non-related project (the RCA, in 
conjunction with the Wildlife Agencies, have identified B Canyon as a suitable replacement 
location for PCL 1).  The RCTC has estimated the B Canyon improvements to cost about $7.5 
million and intends to use $2.35 million in transportation enhancement funds, supplemented by 
RCTC-controlled funding to help establish a viable wildlife crossing at B Canyon as a means of 
offsetting the cumulative impacts to PCL 1.  In addition, the Service has applied for a $500,000 
grant that will also be applied toward funding the wildlife crossing.  Additional funding will be 
sought by the various stakeholders (i.e., Service, Caltrans, RCTC, and RCA). 
 
Based on the above commitment to B Canyon and the design features listed above related to 
enhancing wildlife movement, the Project addresses the objectives of Section 7.5.2 of the 
MSHCP.  The Project will also be designed to be consistent and compliant with Section 7.5.3 of 
the MSHCP, which address the BMPs that will be used to minimize impacts to habitats and 
species.  Since the Project design did consider the impacts to the MSHCP Criteria Area by 
proposing to improve the existing undercrossing to facilitate better wildlife movement from 
Existing Core A (Prado Basin and the SAR) to Existing Core B (Cleveland National Forest), the 
Project will not conflict with the provisions in Section 7.5 of the MSHCP.   
 
In accordance with the Additional Survey Needs and Procedures policy of the MSHCP, focused 
surveys were conducted on site for burrowing owl in 2008 and 2009.  No owls were found within 
the study area.  A pre-construction presence/absence survey for burrowing owls will be 
performed within 30 days prior to any phase of construction with ground disturbance in 
potentially suitable habitat.  If a burrowing owl is found during the nesting season (February 1 to 
August 31), an exclusionary buffer will be established by the Designated Biologist.  This buffer 
will be clearly marked in the field by construction personnel under guidance of the biologist.  No 
construction or clearing will be conducted within this zone until the Designated Biologist 
determines that the young have fledged or the nest is no longer active.  If owls are found within 
the survey area outside of the nesting season, the burrowing owls will be passively relocated 
through the installation of one-way doors to exclude the owls from their burrows prior to the 
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collapse of the burrows.  This action will ensure burrowing owls are not directly taken by 
construction activities. 
 
In accordance with the Additional Survey Needs and Procedures policy of the MSHCP, focused 
surveys for endemic plants were conducted in 2008 and 2009 on the site for NEPSSA 7 species.  
No NEPSSA species were found within the study area. 
 
To avoid impacts to other migratory birds consistent with MSHCP section 10(a)(1)(B) permit 
condition 5, vegetation removal will be performed outside of the bird breeding season.  If work 
must occur during the breeding season, a preconstruction nesting survey will be conducted in 
suitable habitat by the Designated Biologist within 21 days prior to ground disturbing activities.  
If active raptor or migratory bird nests are detected, Project activities may be temporarily halted 
until the Wildlife Agencies are contacted and consulted.  If surveys indicate that migratory bird 
or raptor nests occur in the survey area identified above, a no-disturbance buffer will be 
established around the site to avoid disturbance or destruction of the nest site until after the 
breeding season or after a qualified Designated Biologist determines that the young have fledged 
(usually late June to mid-July).  The extent of these buffers will be determined by the Designated 
Biologist, in coordination with Caltrans and the Wildlife Agencies, and will depend on the level 
of noise or construction disturbance, line-of-sight between the nest and the disturbance, ambient 
levels of noise and other disturbances, and other topographical or artificial barriers.  Suitable 
buffer distances may vary between species.  If construction activities are scheduled to occur 
within an area that supports an active nest site or within an established no-disturbance buffer, 
construction will be delayed until after the breeding season or until the young have fledged, as 
determined by the Designated Biologist. 
 
Focused vireo surveys were conducted in 2008 to determine if vireos were present in the BSA.  
Vireos were found at 27 locations in the BSA, and another 8 were found just outside the BSA.  
Vireos were found from the vicinity of the Gypsum Canyon Road Bridge to Prado Dam.  All the 
birds were north of SR-91, except for one male heard intermittently at the mouth of Fresno 
Canyon near Wardlow Wash.  Twenty of the locations in the BSA are judged to have been 
territories, and successful nesting was confirmed at six of those locations.  The other seven 
locations in the BSA hosted singing males, but territories could not be determined.  Focused 
vireo surveys were also conducted in 2010 in conjunction with the SR-91 Eastbound Lane 
Addition Project (FWS-OR/WRIV-08B0054/08F0081).  Vireos were observed within the BSA, 
but no nesting activities were observed in the SR-91 Eastbound Lane Addition Project’s impact 
area.  Subsequent to focused surveys being conducted, construction of the SAR Reach 9 Phase 
2B Realignment has removed the vireo nesting habitat in the BSA located north of SR-91 and 
west of SR-71.  In addition, the Santa Ana River Interceptor (SARI) project is expected to begin 
well before any construction for the Project and will further impact areas within the BSA.   
 
To address the loss of MSHCP riparian/riverine resources and supported species, a 
Determination of Biologically Equivalent or Superior Preservation (DBESP) report was 
prepared.  Approximately 86 ac of riparian/riverine resources located throughout the BSA, which 
generally occur in the western portions of the Project area adjacent to the SAR and associated 
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tributaries, (e.g., Fresno Canyon Wash and Wardlow Wash).  In Riverside County, Project 
construction and operation will permanently impact up to 0.46 ac and temporarily impact up to 
0.72 ac of riparian/riverine resources.  Caltrans and RCTC will offset the loss of these resources 
by mitigating at a minimum ratio of 3:1 for permanent impacts and 1:1 for temporary impacts.  
Mitigation will be in the form of habitat creation, restoration, and/or enhancement.  Mitigation 
options for the permanent and temporary impacts include possibly using portions of 800 ac of 
land in the Upper Prado Basin in Riverside County owned by the RCA that is suitable for 
restoration and/or enhancement opportunities, or other areas approved by the Wildlife Agencies.  
The offsite properties will be evaluated to demonstrate the areas have biologically equivalent or 
superior resources commensurate to the riparian/riverine areas to be impacted.  RCTC is in the 
process of obtaining access and conducting surveys on potential properties the RCA owns.   
 
Once lands are identified, RCTC will ensure the restoration/enhancement is provided at the 
above stated ratios and a restoration/enhancement plan is prepared identifying methods, 
materials, success criteria and monitoring/management activities on those lands.  RCTC will be 
responsible for preparing these documents and submitting to the RCA and Wildlife Agencies as 
an addendum to the DBESP.  Based on the information provided, the Project will restore its 
temporary impacts onsite, avoid the nesting season, and mitigate offsite for its permanent 
impacts; therefore, the Project demonstrates compliance with the requirements of MSHCP 
Section 6.1.2. 
 
Project impacts in Riverside County include permanent impacts to 31.2 ac of coastal sage scrub, 
the preferred habitat for the gnatcatcher, and 6.87 ac of vegetation communities (0.38 ac of 
chaparral, 0.46 ac of riparian forest, and 6.03 ac of nonnative grassland) that gnatcatchers likely 
use for dispersal and foraging habitat.  The Project includes the MSHCP-required measures to 
avoid and minimize disruption of gnatcatcher nesting activity, impacts to individual birds, and 
impacts to coastal sage scrub outside the Project footprint.  Additionally, the temporary loss of 
8.02 ac of coastal sage scrub, 1.30 ac of chaparral, 0.72 ac of riparian forest, and 3.63 ac of 
nonnative grassland will be replaced with locally appropriate native species at the site of the 
impact. 
 
Based on our review of the information provided to us, we have determined the Project is 
consistent with relevant MSHCP policies and procedures.  The status of vireo, gnatcatcher and 
its designated critical habitat, and the effects of implementing the MSHCP were previously 
addressed in our biological opinion for the MSHCP dated June 22, 2004.  In the biological 
opinion for the MSHCP, we concluded the level of anticipated take in the plan area for the 
MSHCP was not likely to result in jeopardy to vireo or gnatcatcher or adversely modify 
designated gnatcatcher critical habitat.  Given that the Project is consistent with the MSHCP, we 
do not anticipate any adverse effects to vireo or gnatcatcher that were not previously evaluated in 
the biological opinion for the MSHCP.  No incidental take of vireo or gnatcatcher beyond that 
anticipated in the biological opinion for the MSHCP will occur.  Therefore, it is our conclusion 
that implementation of the Project will not result in jeopardy to vireo or gnatcatcher. 
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The SKR HCP is implemented by the RCHCA on behalf of the County of Riverside and eight 
member cities.  To establish a regional mechanism to fund implementation of the SKR HCP, 
Riverside County Ordinance No. 663.10 was adopted, which requires the payment of a fee for 
projects that are inside the SKR HCP fee area but outside of the core reserve system.  This 
funding has been used, in part, to establish and manage a core reserve system designed to 
maintain the long-term survival of SKR in western Riverside County.  The Project is within the 
SKR HCP fee area, but outside of the core reserves, and therefore will qualify to obtain take 
coverage through payment of fees without having to secure an individual permit.  However, 
public works projects, such as roads, are exempt from fee payment.  Additionally, construction 
of transportation improvement projects is identified as a covered activity in the SKR HCP 
biological opinion (1-6-96-FW-27).  Therefore, we have determined that the Project is consistent 
with the SKR HCP and its associated implementing agreement and permit. 
 
The status of the SKR and the effects of implementing the SKR HCP were previously addressed 
in our biological opinion dated May 2, 1996.  In the biological opinion for the SKR HCP, we 
concluded the level of anticipated take in the plan area for this HCP was not likely to result in 
jeopardy to SKR.  Given the Project is consistent with the SKR HCP, we do not anticipate any 
adverse effects to SKR that were not previously evaluated in the biological opinion for the SKR 
HCP.  No incidental take of SKR beyond that anticipated in the biological opinion for the SKR 
HCP will occur.  Therefore, it is our conclusion that implementation of the Project will not result 
in jeopardy to SKR. 
 

Analysis of Project in Orange County 

 
Because effects of the Project activities in Riverside County on the gnatcatcher, vireo, and SKR 
are addressed in the MSHCP and SKR HCP, impacts to those species in Riverside County will 
not be analyzed below.  Moreover, adverse impacts to vireo from the Project in Orange County 
are not expected because of the aforementioned conservation measures.  Therefore, the analysis 
below only addresses the effects of the Project activities in Orange County on the gnatcatcher.   
 
STATUS OF THE SPECIES 
 
The status of the gnatcatcher was described in detail in a biological opinion for the Caltrans-
sponsored Eastbound SR-91 Lane Addition from SR-241 to SR-71 Project, Orange and 
Riverside Counties, California (FWS-OR/WRIV-08B0054/08F0081, dated November 29, 2007); 
new information since that time is provided in the 5-year review for gnatcatcher (Service 2010).  
Additional information on gnatcatcher designated critical habitat can be found in our 2007 final 
rule for the revised designation of critical habitat for the gnatcatcher (72 FR 72010).  Please refer 
to these documents for detailed information on the life history requirements, threats, and 
conservation needs of the gnatcatcher. 
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Status of Critical Habitat in the Action Area 

 
Primary Constituent Elements (PCEs) for the gnatcatcher are those habitat components that are 
essential for the primary biological needs of foraging, nesting, rearing of young, intra-specific 
communication, roosting, dispersal, genetic exchange, or sheltering (72 FR 72010).  These 
include:  (1) dynamic and successional sage scrub habitats (i.e., Venturan coastal sage scrub, 
Diegan coastal sage scrub, Riversidean sage scrub, maritime succulent scrub, Riversidean 
alluvial fan scrub, southern coastal bluff scrub, and coastal sage-chaparral scrub) that provide 
space for individual and population growth, normal behavior, breeding, reproduction, nesting, 
dispersal, and foraging; and (2) non-sage scrub habitats such as chaparral, grassland (a 
component of ruderal vegetation), and riparian areas, in proximity to sage scrub habitats that 
provide space for dispersal, foraging, and nesting. 
 
The Project occurs within Units 7 and 9 of the 2007 final critical habitat designation.  Unit 7 
includes 4,309 ac of lands under private ownership that contain core gnatcatcher populations and 
sage scrub within the Orange County Central-Coastal Natural Community Conservation Plan/ 
Habitat Conservation Plan (NCCP/HCP) Subregion.  However, these areas are not included in 
the permit area covered by the NCCP/HCP.  Habitat within this unit was occupied at the time of 
listing, remains occupied, and contains all of the features essential to the conservation of the 
gnatcatcher (PCEs 1 and 2).  Habitat within this unit contains high-quality habitat and dense 
populations of gnatcatchers.  This unit also serves to link populations located in Unit 6 with 
those in northern Orange and Riverside counties (e.g., Unit 9).  Unit 9 includes 17,552 ac of 
lands, the majority of which are under private ownership, that contain core gnatcatcher 
populations and sage scrub within the Montebello Hills, Puente-Chino Hills, and West Coyote 
Hills areas.  Habitat within this unit contains large blocks of high-quality habitat and was 
occupied at the time of listing, remains occupied, and contains all of the features essential to the 
conservation of the species.  The unit also provides connectivity and genetic interchange among 
core populations of gnatcatchers between Units 6, 10, and 12.  Specific information for each of 
the remaining critical habitat units can be found within the final rule designating critical habitat 
for the gnatcatcher (72 FR 72010). 
 
ENVIRONMENTAL BASELINE 
 
Regulations implementing the Act (50 CFR § 402.02) define the environmental baseline as the 
past and present impacts of all Federal, State, or private actions and other human activities in the 
action area.  Also included in the environmental baseline are the anticipated impacts of all 
proposed Federal projects in the action area that have undergone section 7 consultation, and the 
impacts of State and private actions that are contemporaneous with the consultation in progress.   
 
Site Characteristics and Surrounding Land Use 

 
The Project action area is located within the SAR watershed in the eastern-most portion of 
Orange County, immediately downstream of Prado Dam.  Within Orange County, the Project 
area is a heavily traveled transportation corridor with the landscape varying from natural 
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undeveloped to pockets of commercial and residential development on either side.  Two large 
blocks of open space bisect SR-91; Chino Hills State Park (CHSP) to the north, and the 
Cleveland National Forest to the south.  Within Orange County, the action area includes 
approximately 846 ac, which includes the 500-ft buffer surrounding the area directly impacted by 
the Project.  The action area contains 123.56 ac of coastal sage scrub; 64.74 ac of chaparral; 
72.24 ac of riparian forest/scrub; 24.44 acres of oak woodland; 90.83 ac of nonnative grassland; 
13.82 ac of deepwater aquatic; 113.79 ac of mixed ruderal and ornamental; and 342.53 ac of 
developed lands. 
 
Subsequent to vegetation mapping conducted in 2008, the Freeway Complex fire in November 
2008 burned large areas of CHSP, including a small part of the coastal sage scrub in the action 
area.  Because these small burned areas are located west of Coal Canyon, coastal sage scrub 
occupied by gnatcatchers in Coal Canyon was not impacted by the fire.  The coastal sage scrub 
and other vegetation communities in the action area burned by the fire have been recovering.  
These burned areas appear to be returning to pre-fire conditions, although there appears to be a 
higher percentage of nonnative grasses, e.g., black mustard (Brassica nigra) and foxtail chess 
(Bromus madritensis) (E. Hohertz , LSA Associates, pers. comm. 2011). 
 

Chino Hills State Park 
 

This 12,500-ac State park is located near the northern end of the Peninsular Ranges and is within 
Orange, Riverside, and San Bernardino counties.  The Chino Hills are part of the group of hills 
that include the Puente Hills to the northwest.  These hills form a roughly triangular area of 
approximately 35 square miles of valleys, canyons, hills, and steep slopes.  The park serves a 
valuable function as a large open space preserve in a wildlife linkage that extends over 30 miles 
from the Santa Ana Mountains to the southeast to the Whittier Hills to the northwest.  Moreover, 
the Coal Canyon undercrossing, which provides a wildlife crossing under SR-91 between the 
Santa Ana Mountains south of SR-91 and the Puente-Chino Hills north of SR-91, is in park.  The 
CHSP supports a number of native plant communities including coastal sage scrub, riparian, 
chaparral, grasslands, and oak woodland communities.  Approximately 95 percent of the area in 
the park was burned in the 2008 Freeway Complex Fire. 
 
Habitat restoration activities in the Coal Canyon area, just north of SR-91, have been ongoing in 
the park since 2004 to restore coastal sage scrub and other habitats suitable to support 
gnatcatcher breeding, feeding, and sheltering requirements.  These restoration areas have met 
stated success criteria and gnatcatchers were recently observed within these areas (F. Sirchia, 
Service biologist, personal observation during the October 20, 2011, site visit). 
 

Coal Canyon Undercrossing Landscaping 

 
Coal Canyon and the associated SR-91 undercrossing are considered one of the most important 
remaining wildlife connections between the Santa Ana Mountains and the Puente-Chino Hills 
and Prado Basin (LSA 2010).  As such, State officials and other stakeholders have been working 
nearly two decades to preserve and enhance Coal Canyon as a viable wildlife corridor.  Towards 
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that end, a landscaping project to enhance the Coal Canyon crossing under SR-91 is proposed to 
begin mid-2012. 
  
Caltrans District 12 is proposing to conduct planting in the Caltrans right-of-way at Coal 
Canyon.  The purpose of this planting is to beautify the site and attract more wildlife to this vital 
crossing.  The proposed planting area is composed of compacted gravel and nonnative grasses 
and ornamental vegetation.  Caltrans District 12 has anticipated the Project may impact the Coal 
Canyon Wildlife Corridor Planting area.  Because of this potential impact, a plant palette is being 
selected (in coordination with Caltrans biologists, landscape architects, and the Service) that 
would facilitate gnatcatcher dispersal but is unlikely to be used as nesting habitat. 
 
Status of and Factors Affecting Gnatcatcher and its Critical Habitat in the Action Area 

 
A number of projects have reduced and degraded gnatcatcher habitat in the vicinity of the 
Project.  Roads and urban development have degraded upland habitat and have led to the loss 
and isolation of remaining coastal sage scrub.  Specific past actions that have adversely affected 
gnatcatchers and/or designated critical habitat in the vicinity of the Project include (1) the SR-91 
Eastbound Lane Addition Project, (2) widening of SR-91 between SR-241 and SR-71, (3) SAR 
Reach 9 Flood Control Projects, (4) Eastern Transportation Corridor (SR-241), and (5) SARI 
project.  In general, all of these projects have decreased and fragmented the amount of suitable 
gnatcatcher habitat containing PCEs within the Project vicinity.  In addition, since 1980, the Coal 
Canyon area has experienced 25 separate wildland fires, burning a total of 82,734 acres (OCFA 
2008).  A number of these wildland fires were large, burning thousands of acres, including the 
2008 Freeway Complex Fire (30,305 ac), 2006 Sierra Peak Fire (10,506 ac), 1982 Gypsum Fire 
(19,986 ac), and 1980 Owl Fire (18,332 ac).  As stated above, though areas burned in the most 
Freeway Complex Fire are recovering to pre-fire conditions, an increase in percent cover of 
nonnative grasses is apparent.  This observation may indicate some burned areas may be 
experiencing type conversion to nonnative grasslands, which may decrease the amount of 
suitable habitat for the gnatcatcher in the action area (Service 2010). 
 
Based on the Carlsbad Fish and Wildlife Office (CFWO) species occurrence database, the action 
area within Orange County has supported at least two breeding pairs of gnatcatchers dating back 
to 1998 (survey reports 3015, 5259, 7717, and 0517).  Protocol surveys conducted in 2006 for 
the SR-91 Eastbound Lane Addition Project detected two breeding pairs and one juvenile in the 
vicinity of Coal Canyon within or near the Caltrans ROW.  Protocol surveys in 2008 for the 
Project detected one breeding pair of gnatcatchers and at least two juveniles on several occasions 
just south of the Coal Canyon underpass within or near the ROW, which is in the Project impact 
area.  Gnatcatchers were observed primarily in vegetation community types dominated by 
California sagebrush (Artemisia californica) and California buckwheat (Eriogonum 

fasciculatum).  During the October 20, 2011, site visit, within CHSP, one gnatcatcher was 
observed in the Scully Hill area, and at least two were observed in the restoration area north of 
the Coal Canyon underpass.  These 2011 observations in areas north of the Coal Canyon 
underpass were not expected to be directly impacted by Project construction activities. 
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The segment of the Project in Orange County includes small portions of Units 7 and 9 of 
gnatcatcher designated critical habitat and suitable gnatcatcher habitat outside of designated 
critical habitat (Figure 1).  The action area includes 182.09 ac of gnatcatcher designated critical 
habitat.  Outside critical habitat, the action area includes 85.67 ac of coastal sage scrub, the 
preferred habitat for gnatcatchers, and another 100.75 ac of vegetation communities that 
gnatcatchers likely use for dispersal and foraging habitat (Table 3).  As stated above, the 
ecological functions and values of these critical habitat units include sage scrub used for 
individual and population growth, breeding, reproduction, nesting, dispersal, and foraging (PCE 
1); and non-sage scrub communities (e.g., chaparral, grassland, riparian areas) in proximity to 
sage scrub that provide space for dispersal, foraging, and nesting (PCE 2) and serve as linkages 
between populations of gnatcatchers in the Santa Ana Mountains and Puente-Chino Hills and 
Prado Basin.  Moreover, the land contained within Units 7 and 9 in the action area may require 
special management considerations or protection to minimize impacts associated with habitat 
type conversion and degradation occurring in conjunction with freeway widening and other 
development projects (72 FR 72040). 
 

 
EFFECTS OF THE ACTION 
 
Effects of the action refer to the direct and indirect effects of an action on the species, together 
with the effects of other activities that are interrelated and interdependent with that action, which 
will be added to the environmental baseline.  Interrelated actions are those that are part of a 
larger action and depend on the larger action for their justification.  Interdependent actions are 
those that have no independent utility apart from the action under consideration.  Indirect effects 
are those that are caused by the proposed action, are later in time, and still reasonably certain to 
occur.   
 
Direct Effects 

 

Habitat Loss 

 

The Project in Orange County will result in the permanent loss of 4.25 ac of coastal sage scrub, 
and 4.17 ac of vegetation communities (2.96 ac of chaparral, 0.01 ac of riparian forest, and 1.20 
ac of nonnative grassland) used by gnatcatchers for dispersal and foraging (Campbell et al. 

Table 2: Gnatcatcher Habitat in Orange County Action Area Inside and Outside of Designated Critical Habitat

Unit 7 Unit 9 Total

Coastal Sage Scrub 85.67 16.28 21.61 37.89 123.56

Chaparral 14.53 46.70 3.51 50.21 64.74

Riparian Forest 31.38 0.41 37.49 37.90 69.28

Riparian Scrub 2.16 0.80 0.00 0.80 2.96

Nonnative Grassland 52.68 6.44 31.71 38.15 90.83

Mixed Ruderal and Ornamental 4.78 12.36 17.14 17.14

Total 186.42 75.41 106.68 182.09 368.51

Amount Outside of 

Critical Habitat
Habitat Type Total Habitat

Amount in Critical Habitat
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1998).  The loss of habitat associated with Project construction will be distributed over a linear 
distance of approximately 4.2 miles and a width of approximately 50 to 100 ft from the edge of 
existing structures.  To offset this loss, RCTC will restore 16.03 ac of habitats suitable for 
gnatcatcher breeding, dispersal, and foraging in CHSP, which will increase the amount of 
conserved habitat available for gnatcatchers in the action area.   
 
The Project will result in the temporary loss of 1.29 ac of coastal sage scrub and 1.72 ac of other 
vegetation communities (0.71 ac of chaparral, 0.34 ac of riparian forest, and 0.67 ac of nonnative 
grassland) used by gnatcatchers for dispersal and foraging.  This habitat will be unavailable for 
gnatcatcher foraging and breeding activities until it is successfully restored.  RCTC will restore 
temporarily impacted habitat with in-kind or better vegetation after the completion of the Project.  
Also, the proposed restoration of the temporarily impacted areas will help ensure there is no 
long-term loss or degradation of the habitat as a result of invasion by nonnative plant species. 
 
Based on recent surveys, the Project impact area supports part of at least one gnatcatcher pair or 
territory.  We do not have specific information on the size or shape of this territory, but breeding 
season territories vary greatly in size from less than 2.5 ac to 25 ac (Atwood et al. 1998; Preston 
et al. 1998) and fluctuate given the time of year.  The permanent and temporary loss of 5.54 ac of 
coastal sage scrub and the permanent and temporary loss of 5.89 ac of other habitat could 
significantly reduce the amount of habitat available to this gnatcatcher pair for breeding, 
foraging, and dispersal activities within their existing territory.  Gnatcatchers are expected to be 
displaced by grading activities during and after construction disturbance and forced to shift or 
move their territory location.  The displacement of this pair and reestablishment of all or part of 
their territory in another location could involve increased competition with other gnatcatchers for 
nesting, roosting, and foraging sites, and displaced gnatcatchers will likely be more vulnerable to 
predation while seeking new habitat.  Therefore, we expect that one pair of gnatcatchers will be 
killed or injured because of impacts to a potentially significant portion of an existing territory 
and the subsequent displacement of the pair.    
 
Construction activities are not anticipated to result in the death or injury of any gnatcatchers or 
destruction of nests.  The Designated Biologist will be present to ensure that gnatcatchers are not 
killed or injured during vegetation removal and other construction activities, and the clearing and 
grubbing of suitable gnatcatcher habitat will be conducted outside of the breeding season (i.e., 
February 15 to September 15).   
 
Indirect Effects 

 
Noise, vibrations, increased activity, and night lighting associated with the use of heavy 
equipment during construction of the proposed facilities have the potential to disrupt gnatcatcher 
behaviors in adjacent habitat by masking intraspecific communication and startling birds (e.g., 
see Dooling and Popper (2007) for a discussion of observed effects of highway noise on birds).  
However, gnatcatchers that occupy habitats adjacent to the existing SR-91 freeway are subjected 
to existing noise and vibration and continue to occupy the habitat, and the addition of lanes is not 
expected to increase noise and vibration above existing levels (Caltrans 2011).  Additionally, 
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measures to avoid and minimize construction impacts include seasonal restrictions on vegetation 
removal, noise control, biological monitoring, and shielded night lighting. 
 
Operation of existing roadways can affect species and habitats through factors such as increased 
noise and lighting, increased fire risk, invasion of exotic plants, road mortality, and barriers to 
wildlife movement (e.g., Conard and Weise 1998; Forman and Deblinger 2000; Forman et al. 
2003).  Given the potentially broad-reaching, long-term nature of the aforementioned impacts, 
they are difficult to quantitatively assess.  However, the gnatcatchers that occupy habitats 
adjacent to the existing SR-91 freeway are subjected to existing adverse road effects from 
freeway operations and continue to occupy suitable habitat adjacent to the freeway; moreover, 
some of these impacts (noise and lighting) will not increase with implementation of the Project.  
Therefore, SR-91 widening is not expected to have significant adverse impacts on the 
gnatcatchers due to noise and lighting, invasion of exotic plants, road mortality, and barriers to 
wildlife movement.  In addition, measures to avoid and minimize these impacts, like restoration 
of native habitats, native landscaping in the Coal Canyon underpass, and weed abatement, will 
help to offset some of these impacts. 
 
As stated previously, wildland fire is a significant threat to gnatcatchers due to habitat type 
conversion and the temporary destruction of habitat the gnatcatcher depends on for foraging, 
sheltering, dispersal, and nesting.  The Project is not anticipated to significantly increase the 
threat of wildlife fire in the action area but Caltrans has agreed to coordinate with the Service to 
identify locations along SR-91 where placement of k-rail or other barriers would help to 
minimize the threat of fire ignitions. 
 
Restoration 

 

Some restoration activities may disturb resident gnatcatchers and biological monitors are 
anticipated to disturb gnatcatchers as part of their monitoring efforts.  The frequency and level of 
disturbance by the biological monitors is not anticipated to substantially affect the gnatcatchers’ 
ability to acquire sufficient resources to survive and reproduce.  Furthermore, the restoration plan 
will include measures to avoid and minimize impacts to resident gnatcatchers such as pre-
restoration surveys and avoidance of the breeding season. 
 
Critical Habitat 

  
This biological opinion does not rely on the regulatory definition of “destruction or adverse 
modification” of critical habitat at 50 CFR § 402.02.  Instead, we have relied upon the statutory 
provisions of the Act to complete the following analysis with respect to critical habitat. 
 
Implementation of the Project will result in the permanent loss of 6.32 ac of designated critical 
habitat, including 1.24 ac of coastal sage scrub, located in Units 7 and 9 (2.48 ac in Unit 7 and 
3.84 ac in Unit 9).  This loss represents 0.02 percent of the gnatcatcher designated critical habitat 
within Unit 7 and 0.02 percent in Unit 9.  Additionally, the Project will result in the temporary 
loss of 2.09 ac of designated critical habitat, including 0.72 ac of coastal sage scrub, located in 
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Units 7 and 9 (1.02 ac in Unit 7 and 1.07 ac in Unit 9).  This temporary loss represents a small 
fraction of the habitat available within Units 7 and 9, and the impacted area will be restored after 
construction.  As stated above, the primary function of these units is to provide sage scrub for 
individual and population growth, breeding, reproduction, nesting, dispersal, and foraging (PCE 
1); and non-sage scrub communities (e.g., chaparral, grassland, riparian areas) in proximity to 
coastal sage scrub that provide space for dispersal, foraging, and nesting (PCE 2).    
  
Because the Project will temporarily impact only a small portion of gnatcatcher critical habitat, 
which will be revegetated immediately following Project completion, the temporary impacts 
associated with the Project will have negligible impacts on the ability of Units 7 and 9 to support 
core gnatcatcher populations and on connectivity between critical habitat units.  Also the 
permanent impacts to critical habitat are small and will primarily affect non-breeding habitat 
(i.e., vegetation communities other than coastal sage scrub).  Therefore, the Project will not have 
a substantial impact on the ability of Units 7 and 9 to support core populations of gnatcatchers, 
and affected critical habitat would remain functional to serve its intended conservation role for 
the species. 
  
Habitat loss will occur within the Coal Canyon wildlife corridor.  Loss of PCEs within this 
corridor could result in an incremental decrease in connectivity and increase the isolation of 
gnatcatcher populations in Unit 9.  To offset this potential adverse impact, RCTC will minimize 
permanent impacts in the Coal Canyon underpass area to the extent possible and restore 
landscaped areas in and around the Coal Canyon underpass to facilitate gnatcatcher dispersal.  
Additionally, 16.03 ac of gnatcatcher habitat that would support PCEs 1 and 2 would be restored 
in Unit 9 within CHSP, and 2.50 ac of mixed ruderal and ornamental vegetation in the Coal 
Canyon underpass will be replanted with native species per the Coal Canyon Planting Plan to 
facilitate gnatcatcher dispersal between critical habitat units 7 and 9.  In addition to maintaining 
connectivity, the proposed restoration will result in a net increase in the amount of coastal sage 
scrub (PCE 1) in gnatcatcher critical habitat, likely leading to a slight increase in the ability of 
Unit 9 to support core gnatcatcher populations.  Thus, the affected critical habitat would remain 
functional to serve its intended conservation role for the species.  
 
Recovery 

 
The Project is not anticipated to impede recovery of the gnatcatcher.  Conservation and recovery 
of the gnatcatcher has largely been accomplished through the development and implementation 
of regional conservation plans (i.e., HCP/NCCPs).  Much of the range of the gnatcatcher today 
within southern California is covered by these plans.  Furthermore, although no recovery plan 
exists for the gnatcatcher, the Project is consistent with the general recovery goals of maintaining 
core gnatcatcher populations and maintaining connectivity between them, because restoration of 
16.03 ac is expected to increase the available habitat in the action area to support core 
gnatcatcher populations and restoration in the Coal Canyon underpass area will facilitate 
dispersal and maintain connectivity. 
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CUMULATIVE EFFECTS 
 
Cumulative effects include the effects of future State, tribal, local, or private actions that are 
reasonably certain to occur in the action area considered in this biological opinion.  Future 
Federal actions that are unrelated to the proposed action are not considered in this section 
because they require separate consultation pursuant to section 7 of the Act. 
 
We have no information on any non-Federal actions affecting listed species that are reasonably 
certain to occur in the action area considered by this opinion.   
 
CONCLUSION 
 
After reviewing the current status of the gnatcatcher, environmental baseline for the action area, 
effects of the proposed action, and the cumulative effects, it is our biological opinion the 
proposed action is not likely to jeopardize the continued existence of the gnatcatcher and is not 
likely to result in the destruction or adverse modification of gnatcatcher designated critical 
habitat.  Our conclusion is based on the following reasons: 
  
1. Although 8.42 ac of gnatcatcher habitat (4.25 ac of coastal sage scrub, and 4.17 ac of 

vegetation communities used by gnatcatchers for dispersal and foraging), including 
designated critical habitat, will be permanently impacted in Orange County, this will affect 
only a small fraction of available habitat in the action area and an even smaller fraction 
rangewide.   

2. Although 3.01 ac of gnatcatcher habitat (1.29 ac of coastal sage scrub, and 1.72 ac of 
vegetation communities used by gnatcatchers for dispersal and foraging), including 
designated critical habitat, will be temporarily impacted in Orange County, this habitat will 
be restored, and within 4 to 5 years will again be suitable for gnatcatcher breeding and 
foraging. 

3. Permanent impacts to suitable gnatcatcher habitat and designated critical habitat will be 
offset by restoring 16.03 ac of gnatcatcher habitat in Unit 9 within CHSP to be managed and 
preserved in perpetuity as part of the CHSP.  This restoration will result in a net gain of 
potential breeding, foraging, dispersal, and sheltering habitat for the gnatcatcher locally and 
within Unit 9 of designated critical habitat.   

 
4. With implementation of the proposed conservation measures, the Project is not expected to a 

have a long-term effect on the gnatcatcher or its habitat in the action area or rangewide, and 
is not anticipated to impede recovery of the species or the function and value of its critical 
habitat. 

 
INCIDENTAL TAKE STATEMENT 

 
Section 9 of the Act prohibits the take of endangered and threatened species, respectively, 
without special exemption.  Take is defined as to harass, harm, pursue, hunt, shoot, wound, kill, 
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trap, capture, collect, or attempt to engage in any such conduct.  Harm is further defined by us to 
include significant habitat modification or degradation that results in death or injury to listed 
species by significantly impairing essential behavioral patterns, including breeding, feeding, or 
sheltering.  We defined harass as intentional or negligent actions that create the likelihood of 
injury to listed species to such an extent as to significantly disrupt normal behavioral patterns 
which include, but are not limited to, breeding, feeding, or sheltering.  Incidental take is defined 
as take that is incidental to, and not the purpose of, the carrying out of an otherwise lawful 
activity.  Under the terms of section 7(b)(4) and 7(o)(2) of the Act, taking that is incidental to 
and not intended as part of the agency action is not considered a prohibited taking provided that 
such taking is in compliance with the terms and conditions of this incidental take statement.  
 
The measures described below are non-discretionary, and must be undertaken by Caltrans so that 
they become binding conditions of any grant or permit issued to the permittee, as appropriate, for 
the exemption in section 7(o)(2) to apply.  Caltrans has a continuing duty to regulate the activity 
covered by this incidental take statement.  If Caltrans (1) fails to assume and implement the 
terms and conditions or (2) fails to require RCTC or any contractor discussed above to adhere to 
the terms and conditions of the incidental take statement through enforceable terms that are 
added to the permit or grant document, the protective coverage of section 7(o)(2) may lapse.  To 
monitor the impact of the incidental take, Caltrans must report the progress of the action and its 
impact on the species to the Palm Springs Fish and Wildlife Office (PSFWO) at 777 East 
Tahquitz Canyon Road, Palm Springs, California 92262 (760-322-2070) as specified in the 
incidental take statement [50 CFR § 402.14(i)(3)]. 
 
AMOUNT OR EXTENT OF TAKE 
 
Incidental take of the gnatcatcher in Orange County for the Project is authorized as follows: 
 

• Incidental take in the form of harm, as defined in 50 CFR § 17.3, of one gnatcatcher pair is 
authorized due to the permanent removal of 4.25 ac of coastal sage scrub and 4.17 ac of 
vegetation communities used by gnatcatchers for essential behaviors, including nesting, 
roosting, foraging, and dispersal, and the temporary removal of 1.29 ac of coastal sage scrub 
and 1.72 ac of vegetation communities used by gnatcatchers for foraging and dispersal.  The 
take threshold will be exceeded if more than the amount of habitat identified above is graded 
or grubbed or if more than one pair of gnatcatchers is killed or injured. 

 
No direct death or injury of nestlings or eggs from habitat clearing and construction activities is 
anticipated; therefore, none is exempted from the section 9 take prohibitions under the Act. 
 
EFFECT OF THE TAKE 
 
In the accompanying biological opinion, the PSFWO determined that this level of anticipated 
take is not likely to result in jeopardy to the species. 
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REASONABLE AND PRUDENT MEASURES 
 
Caltrans will implement conservation measures as part of the proposed action to minimize the 
incidental take of gnatcatchers.  In addition to these conservation measures, the following 
reasonable and prudent measures are necessary to monitor and report the effects of the incidental 
take on gnatcatchers: 
 
1. Caltrans shall monitor and report on compliance with the established take thresholds for 

gnatcatchers associated with the proposed action. 
 
TERMS AND CONDITIONS 
 
To be exempt from the prohibitions of section 9 of the Act, Caltrans must comply with terms and 
conditions which implement the reasonable and prudent measures described above.   
 
1. Prior to initiating the Project, three preconstruction surveys will be conducted within all 

suitable gnatcatcher habitat within the footprint for the Project, within 30 days prior to 
initiation of vegetation removal activities to verify that no more than one gnatcatcher pair 
will be taken as a result of the Project.  Prior to initiating the Project, Caltrans will provide to 
the PSFWO a map showing the distribution of gnatcatchers relative to the Project footprint, 
an estimate of the number of gnatcatchers territories that will be impacted by the Project, and 
the cumulative total of gnatcatcher territories impacted by the Project, or confirm in writing 
that maps, distribution information, and the number of territories that will be impacted by the 
Project as shown in the BA remain correct. 

 
2. Caltrans will notify the PSFWO within 30 days of completing removal of gnatcatcher-

occupied habitat.  The purpose of this notification is to ensure that impacts to gnatcatcher-
occupied habitat from the Project do not exceed the take thresholds.   

 
DISPOSITION OF SICK, INJURED, OR DEAD SPECIMENS 
 
Upon locating dead, injured, or sick individuals of threatened or endangered species, initial 
notification must be made to our Division of Law Enforcement in either San Diego, California, 
at 619-557-5063 or in Torrance, California, at 310-328-6307 within 3 working days.  
Notification should also be sent by telephone and writing to the PSFWO at 760-322-2070 at the 
address detailed above.  Written notification must be made within 5 calendar days and include 
the collection date and time, the location of the animal, and any other pertinent information.  
Care must be taken in handling sick or injured animals to ensure effective treatment and care and 
in handling dead specimens to preserve biological material in the best possible state.  Remains 
shall be placed with the San Diego Natural History Museum, San Diego.  Arrangements 
regarding proper disposition of potential museum specimens shall be made with the institution 
by the designated biologist prior to implementation of the action. 
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CONSERVATION RECOMMENDATIONS

Section 7(a)(l) of the Act directs Federal agencies to utilize their authorities to further the
purposes of the Act by carrying out conservation programs for the benefit of endangered and
threatened species. Conservation recommendations are discretionary agency activities to
minimize or avoid adverse effects of a proposed action on listed species or critical habitat, to
help implement recovery plans, or to develop information.
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1. Because data are lacking regarding the rate of exchange between gnatcatcher populations on
either side of SR-91, we recommend Caltrans fund a study to examine the rate of exchange
between those gnatcatcher populations to determine the permeability of SR-91 for the bird.

2. To further minimize the risk of fire from operation of SR-9l, we recommend Caltrans
monitor and map fire ignitions along SR-9l and coordinate with the Service to develop
potential measures to reduce this risk. Measures would include monitoring of the roadway
by Caltrans personnel during extreme fire danger conditions, placement of additional
barriers, or maintenance of a defined fire management zone adjacent to the roadway.

REINITIATION NOTICE

This concludes formal consultation for the SR-91 Corridor Improvement Project as outlined in
materials submitted to us. As provided in 50 CFR § 402.16 reinitiation of formal consultation is
required where discretionary Federal agency involvement or control over the action has been
retained (or is authorized by law) and if (l) the amount or extent of incidental take is exceeded;
(2) new information reveals effects of the agency action that may affect listed species or critical
habitat in a manner or to an extent not considered in this opinion; (3) the agency action is
subsequently modified in a manner that causes an effect to the listed species or critical habitat
not considered in this opinion; or (4) a new species is listed or critical habitat designated that
may be affected by the action. In instances where the amount or extent of incidental take is
exceeded, any operations causing such take must cease pending reinitiation.

If you have any questions or comments about this opinion, please contact Felicia Sirchia of the
Palm Springs Fish and Wildlife Office, 777 E. Tahquitz Way, Suite 208, Palm Springs,
California 92262 at 760-322-2070.

Sincerely,

~~
JIm A. Bartel
Field Supervisor

cc: Cathy Bechtel, Riverside County Transportation Commission
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NOTIFICATION OF ADMINISTRATIVE APPEAL OPTIONS AND PROCESS AND  

REQUEST FOR APPEAL 
 
Applicant: Riverside County Transportation Commission (POC: 
David Thomas) 

File Number: SPL-200800798-VCC Date: 8-11-14 

Attached is: See Section below 
 INITIAL PROFFERED PERMIT (Standard Permit or Letter of permission) A 
 PROFFERED PERMIT (Standard Permit or Letter of permission) B 
 PERMIT DENIAL C 
 APPROVED JURISDICTIONAL DETERMINATION D 
X PRELIMINARY JURISDICTIONAL DETERMINATION E 

SECTION I - The following identifies your rights and options regarding an administrative appeal of the above 
decision.  Additional information may be found at http://www.usace.army.mil/cecw/pages/reg_materials.aspx 
or Corps regulations at 33 CFR Part 331. 
A:  INITIAL PROFFERED PERMIT:  You may accept or object to the permit. 

 
 ACCEPT:  If you received a Standard Permit, you may sign the permit document and return it to the district engineer for final 

authorization.  If you received a Letter of Permission (LOP), you may accept the LOP and your work is authorized.  Your 
signature on the Standard Permit or acceptance of the LOP means that you accept the permit in its entirety, and waive all rights 
to appeal the permit, including its terms and conditions, and approved jurisdictional determinations associated with the permit. 

 
 OBJECT:  If you object to the permit (Standard or LOP) because of certain terms and conditions therein, you may request that 

the permit be modified accordingly. You must complete Section II of this form and return the form to the district engineer.  
Your objections must be received by the district engineer within 60 days of the date of this notice, or you will forfeit your right 
to appeal the permit in the future.  Upon receipt of your letter, the district engineer will evaluate your objections and may: (a) 
modify the permit to address all of your concerns, (b) modify the permit to address some of your objections, or (c) not modify 
the permit having determined that the permit should be issued as previously written.  After evaluating your objections, the 
district engineer will send you a proffered permit for your reconsideration, as indicated in Section B below. 

 
B:  PROFFERED PERMIT: You may accept or appeal the permit 
 
 ACCEPT:  If you received a Standard Permit, you may sign the permit document and return it to the district engineer for final 

authorization.  If you received a Letter of Permission (LOP), you may accept the LOP and your work is authorized.  Your 
signature on the Standard Permit or acceptance of the LOP means that you accept the permit in its entirety, and waive all rights 
to appeal the permit, including its terms and conditions, and approved jurisdictional determinations associated with the permit. 

 
 APPEAL:  If you choose to decline the proffered permit (Standard or LOP) because of certain terms and conditions therein, you 

may appeal the declined permit under the Corps of Engineers Administrative Appeal Process by completing Section II of this 
form and sending the form to the division engineer.  This form must be received by the division engineer within 60 days of the 
date of this notice. 

 
C:  PERMIT DENIAL:   You may appeal the denial of a permit under the Corps of Engineers Administrative Appeal Process 
by completing Section II of this form and sending the form to the division engineer.  This form must be received by the division 
engineer within 60 days of the date of this notice. 
 
D:  APPROVED JURISDICTIONAL DETERMINATION:  You may accept or appeal the approved JD or 
provide new information. 
 
 ACCEPT:  You do not need to notify the Corps to accept an approved JD.  Failure to notify the Corps within 60 days of  the 

date of this notice,  means that you accept the approved JD in its entirety, and waive all rights to appeal the approved JD. 
 
 APPEAL:  If you disagree with the approved JD, you may appeal the approved JD under the Corps of Engineers Administrative 

Appeal Process by completing Section II of this form and sending the form to the division engineer.  This form must be received 
by the division engineer within 60 days of the date of this notice.

E:  PRELIMINARY JURISDICTIONAL DETERMINATION:  You do not need to respond to the Corps 
regarding the preliminary JD.  The Preliminary JD is not appealable.  If you wish, you may request an 
approved JD (which may be appealed), by contacting the Corps district for further instruction.  Also you may 
provide new information for further consideration by the Corps to reevaluate the JD. 
 
 



SECTION II - REQUEST FOR APPEAL or OBJECTIONS TO AN INITIAL PROFFERED PERMIT 
REASONS FOR APPEAL OR OBJECTIONS:  (Describe your reasons for appealing the decision or your objections to an 
initial proffered permit in clear concise statements.  You may attach additional information to this form to clarify where your reasons 
or objections are addressed in the administrative record.) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
ADDITIONAL INFORMATION: The appeal is limited to a review of the administrative record, the Corps memorandum for the 
record of the appeal conference or meeting, and any supplemental information that the review officer has determined is needed to 
clarify the administrative record.  Neither the appellant nor the Corps may add new information or analyses to the record.  However, 
you may provide additional information to clarify the location of information that is already in the administrative record. 

POINT OF CONTACT FOR QUESTIONS OR INFORMATION: 
If you have questions regarding this decision and/or the appeal 
process you may contact: 
 
 
 
 
 

If you only have questions regarding the appeal process you may 
also contact:    Thomas J. Cavanaugh 
                           Administrative Appeal Review Officer, 
                           U.S. Army Corps of Engineers 
                           South Pacific Division  
                           1455 Market Street, 2052B 
                           San Francisco, California 94103-1399 
                           Phone: (415) 503-6574  Fax: (415) 503-6646 
                           Email: thomas.j.cavanaugh@usace.army.mil

RIGHT OF ENTRY:  Your signature below grants the right of entry to Corps of Engineers personnel, and any government 
consultants, to conduct investigations of the project site during the course of the appeal process.  You will be provided a 15 day 
notice of any site investigation, and will have the opportunity to participate in all site investigations. 
 
_______________________________                           
Signature of appellant or agent. 

Date: Telephone number: 

                                                                                                                                                                                                           
                                                                                                                                                                                                        SPD version revised December17, 2010                
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