DEPARTMENT OF THE ARMY
Los Angeles District Corps of Engineers
P.0. Box 532711
Los Angeles, California 90053

REPLY TO

ATTENTION OF July 27,2012

Regulatory Division

Mr. Andrew Oshrin, Branch Chief, P.E., MBA, PMP
California Department of Transportation, District 12
Atte: Shannon Crossen

3347 Michelson Drive, Suite 100,

Irvine, California 92612

DEPARTMENT OF THE ARMY NATIONWIDE PERMIT VERIFICATION

Dear Mr. Oshrin:

I am responding to your request (SPL-2012-00347-SCH) for a Department of the Army
permit. Your proposed project, State Route 91 Westbound Widening Project between Interstate
5 and State Route 57, would result in a discharge of dredged and/or fill material into waters of
the United States. Therefore, pursuant to section 404 of the Clean Water Act (33 U.S.C. 1344;
33 C.F.R. parts 323 and 330), your proposed project requires a Department of the Army permit.
The State Route 91 Westbound Widening Project between Interstate 5 and State Route 57 is
located within a 4.5 mile-long stretch of State Route 91 (SR-91). More, specifically, it is along
the westbound portion of SR-91 between SR-57 and Interstate 5, in the cities of Anaheim and
Fullerton, Orange County, California (33.85702°N, -117.98029°W to 33.84960°N, -
117.87540°W)(as shown on the attached drawing(s)/map(s)).

I have determined construction of the State Route 91 Westbound Widening Project
between Interstate 5 and State Route 57 complies with Nationwide Permit (NWP) No. 14, if
conducted as described in your application.

Specifically, you are authorized to conduct the following regulated activities:

1. Permanently impact 0.0027 acre of non-wetland waters of the U.S. at drainage D2 West
in association with placement of reinforced concrete pipe/extension of an existing
reinforced concrete pipe;

2. Permanently impact 0.027 acre of non-wetland waters of the U.S., at drainage D2 East in
association with placement of a reinforced concrete pipe/extension of an existing
reinforce concrete pipe;

3. Permanently impact 0.00068 acre of non-wetland waters of the U.S., at drainage D16 in
association with placement of a drainage pipe;

4. Permanently impact 0.00169 acre of non-wetland waters of the U.S., at drainage D17 in
association with placement of a drainage pipe;

5. Temporarily impact 0.067 acre of non-wetland waters of the U.S., at drainage D5 to
convert an existing trapezoidal storm water channel to a box culvert; and

6. Temporarily impact 0.125 acre of non-wetland waters of the U.S., at drainage D6 to
convert an existing trapezoidal storm water channel to a box culvert.
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For this NWP verification letter to be valid, you must comply with all of the terms and
conditions in Enclosure 1. Furthermore, you must comply with the following non-discretionary
Special Conditions listed below:

1. The permittee shall abide by the terms and conditions of the project’s section 401 Water
Quality Certification, dated July 26, 2012.

2. The Permittee shall clearly mark the limits of the workspace with flagging or similar means to
ensure mechanized equipment does not enter avoided waters of the U.S. and riparian
wetland/habitat areas. Adverse impacts to waters of the U.S. beyond the Corps-approved
construction footprint are not authorized. Such impacts could result in permit suspension and
revocation, administrative, civil or criminal penalties, and/or substantial, additional, compensatory
mitigation requirements.

3. Within 45 calendar days of completion of authorized work in waters of the U.S., the Permittee
shall submit to the Corps Regulatory Division a post-project implementation memo indicating the
date authorized impacts to waters of the U.S. ceased.

4. The permittee shall employ all best management practices (BMPs) to ensure that no debris,
soil, silt, sand, rubbish, cement or concrete washings thereof, oil or petroleum can be washed by
rainfall or runoff into waterways. When project operations are completed, any and all excess
construction material, debris, and or other associated excess project materials shall be removed
and if not recycled or reused, disposed of at an appropriate off-site location outside of any
jurisdictional area. Similarly, the permittee shall ensure that all vehicle maintenance, staging,
storage, and dispensing of fuel occurs in designated upland areas. The permittee shall ensure that
these designated upland areas are located in such a manner to prevent any runoff from entering
waters of the U.S.

5. A copy of this permit shall be on the job site at all times during construction. The permittee
shall provide a copy of this permit to all contractors, subcontractors, and forepersons. The
permittee shall require that all contractors, subcontractors, and forepersons read this
authorization in its entirety and acknowledge they understand its contents and their responsibility
to ensure compliance with all general and special conditions contained herein.

Endangered Species Act:

6. This Corps permit does not authorize you to take any threatened or endangered species. In
order to legally take a listed species, you must have separate authorization under the Endangered
Species Act (ESA).

Cultural Resources:
7. Pursuant to 36 C.F.R. section 800.13, in the event of any discoveries during construction of either

human remains, archeological deposits, or any other type of historic property, the Permittee shall
notify the Corps' Regulatory Division staff and Archeology Staff within (Steve Dibble at 213-452-
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3849 or John Killeen at 213-452-3861) within 24 hours. The Permittee shall immediately suspend
all work within 100 feet of any area(s) where potential cultural resources are discovered. The
Permittee shall not resume construction in the area surrounding the potential cultural resources until
the Corps Regulatory Division re-authorizes project construction, per 36 C.F.R. section 800.13.

Your verification is valid through July 27, 2014. All NWPs will expire on March 18, 2017.
It is incumbent upon you to remain informed of changes to the NWPs. A public notice of the
change(s) will be issued when any of the NWPs are modified, reissued, or revoked.
Furthermore, if you commence or are under contract to commence this activity before the date on
which the relevant NWP is reissued, modified, or revoked, you will have twelve (12) months
from the date of the reissuance, modification, or revocation of the NWP to complete the activity
under the present terms and conditions of the relevant NWP.

A preliminary jurisdictional determination (JD) has been conducted to determine the extent
of U.S. Army Corps of Engineers (Corps) geographic jurisdiction, upon which this NWP
verification is based. A preliminary JD is advisory in nature and is a written indication that
Corps geographic jurisdiction may be present on a particular site, but is not appealable. An
approved JD is an official Corps determination of the precisely identified limits of Corps
geographic jurisdiction on a particular site, and is appealable. Should you wish to appeal an
approved JD, you may request an administrative appeal under Corps regulations at 33 C.F.R. part
331.

A NWP does not grant any property rights or exclusive privileges. Additionally, it does not
authorize any injury to the property, rights of others, nor does it authorize interference with any
existing or proposed Federal project. Furthermore, it does not obviate the need to obtain other
Federal, state, or local authorizations required by law.

Thank you for participating in our regulatory program. If you have any questions, please
contact Sophia Huynh at 213-452-3357 or via e-mail at Sophia.C.Huynh@usace.army.mil.

Please be advised that you can now comment on your experience with Regulatory Division
by accessing the Corps web-based customer survey form at:
http://per2.nwp.usace.army.mil/survey.html.

“Building Strong and Taking Care of People!”

Sincerely,

Mark D. Cohen

Deputy Chief, Regulatory Division
Enclosure(s) : : '



LOS ANGELES DISTRICT
U.S. ARMY CORPS OF ENGINEERS

CERTIFICATE OF COMPLIANCE WITH
DEPARTMENT OF THE ARMY NATIONWIDE PERMIT

Permit Number: SPL-2012-00347-SCH
Name of Permittee: Andrew Oshrin, California Department of Transportation, District 12
Date of Issuance:  July 27, 2012

Upon completion of the activity authorized by this permit and the mitigation required by this
permit, sign this certificate, and return it to the following address:

U.S. Army Corps of Engineers, Los Angeles D1str1ct
Regulatory Division

ATTN: CESPL-RG-SPL-2012-00347-SCH

P.O. Box 532711

Los Angeles, California 90053

Please note that your permitted activity is subject to a compliance inspection by an Army
Corps of Engineers representative. If you fail to comply with this Nationwide Permit, you may
be subject to permit suspension, modification, or revocation procedures as contained in 33 C.F.R.
§ 330.5 or enforcement procedures such as those contained in 33 C.F.R. §§ 326.4 and 326.5.

I hereby certify that the work authorized by the above referenced permit has been Completed
in accordance with the terms and conditions of the said permit, and required mitigation was
completed in accordance with the permit condition(s).

Signature of Permittee Date



Enclosure 1: NATIONWIDE PERMIT NUMBER(S) TERMS AND CONDITIONS
1. Nationwide Perniit(s) Terms:
Your activity is authorized under Nationwide Permit Number 14 subject to the following terms:

Note: To qualify for NWP authorization, the prospective permittee must comply with the following general
conditions, as appropriate, in addition to any regional or case-specific conditions imposed by the division
engineer or district engineer. Prospective permittees should contact the appropriate Corps district office to
determine if regional conditions have been imposed on an NWP. Prospective permittees should also contact the
appropriate Corps district office to determine the status of Clean Water Act Section 401 water quality
certification and/or Coastal Zone Management Act consistency for an NWP.

2. Nationwide Permit General Conditions: The following general conditions must be followed in order for
any authorization by an NWP to be valid:

1. 1. Navigation. (a) No activity may cause more than a minimal adverse effect on navigation.
(b) Any safety lights and signals prescribed by the U.S. Coast Guard, through regulations or otherwise,
must be installed and maintained at the permittee's expense on authorized facilities in navigable waters
of the United States. - ‘
(c) The permittee understands and agrees that, if future operations by the United States require the
removal, relocation, or other alteration, of the structure or work herein authorized, or if, in the opinion of
the Secretary of the Army or his authorized representative, said structure or work shall cause
unreasonable obstruction to the free navigation of the navigable waters, the permittee will be required,
upon due notice from the Corps of Engineers, to remove, relocate, or alter the structural work or
obstructions caused thereby, without expense to the United States. No claim shall be made against the
United States on account of any such removal or alteration.

2. Aguatic Life Movements. No activity may substantially disrupt the necessary life cycle movements of
those species of aquatic life indigenous to the waterbody, including those species that normally migrate
through the area, unless the activity's primary purpose is to impound water. All permanent and
temporary crossings of waterbodies shall be suitably culverted, bridged, or otherwise designed and
constructed to maintain low flows to sustain the movement of those aquatic species.

3. Spawning Areas. Activities in spawning areas during spawning seasons must be avoided to the
maximum extent practicable. Activities that result in the physical destruction (e.g., through excavation,
fill, or downstream smothering by substantial turbidity) of an important spawning area are not
authorized.

- 4. Migratory Bird Breeding Areas. Activities in waters of the United States that serve as breeding areas for
migratory birds must be avoided to the maximum extent practicable.

5. Shellfish Beds. No acﬁvity may occur in areas of concentrated shellfish populations, unless the activity
is directly related to a shellfish harvesting activity authorized by NWPs 4 and 48, or is a shellfish
seeding or habitat restoration activity authorized by NWP 27.



6. Suitable Material. No activity may use unsuitable material (e.g., trash, debris, car bodies, asphalt, etc.).
Material used for construction or discharged must be free from toxic pollutants in toxic amounts (see
Section 307 of the Clean Water Act).

7. Water Supply Intakes. No activity may occur in the proximity of a pubﬁc water supply intake, except
where the activity is for the repair or 1mprovement of pubhc water supply intake structures or adjacent
bank stabilization.

8. Adverse Effects From Impoundments. If the activity creates an impoundment of water, adverse effects
to the aquatic system due to accelerating the passage of water, and/or restr1ct1ng its flow must be
minimized to the maximum extent practicable.

9. Management of Water Flows. To the maximum extent practicable, the pre-construction course,
condition, capacity, and location of open waters must be maintained for each activity, including stream
channelization and storm water management activities, except as provided below. The activity must be
constructed to withstand expected high flows. The activity must not restrict or impede the passage of
normal or high flows, unless the primary purpose of the activity is to impound water or manage high
flows. The activity may alter the pre-construction course, condition, capacity, and location of open
waters if it benefits the aquatic environment (e.g., stream restoration or relocation activities).

10. Fills Within 100-Year Floodplains. The activity must comply with applicable FEMA-approved state or
local floodplain management requirements.

11. Equipment. Heavy equipment working in wetlands or mudflats must be placed on mats, or other
measures must be taken to minimize soil disturbance.

12. Soil Erosion and Sediment Controls. Appropriate soil erosion and sediment controls must be used and
maintained in effective operating condition during construction, and all exposed soil and other fills, as
well as any work below the ordinary high water mark or high tide line, must be permanently stabilized at
the earliest practicable date. Permittees are encouraged to perform work within waters of the United -
States during periods of low-flow or no-flow.

13. Removal of Temporary Fills. Temporary fills must be removed in their entirety and the affected areas
returned to pre-construction elevations. The affected areas must be revegetated, as appropriate.

14. Proper Maintenance. Any authorized structure or fill shall be properly maintained, including
maintenance to ensure public safety and compliance with applicable NWP general conditions, as well as
any activity-specific conditions added by the district engineer to an NWP authorization.

15. Single and Complete Proiect.' The activity must be a single and complete project. The same NWP cannot
be used more than once for the same single and complete project.

16. Wild and Scemc Rivers. No activity may occur in a component of the National Wild and Scenic River
System, or in a river officially designated by Congress as a “study river” for possible inclusion in the
system while the river is in an official study status, unless the appropriate Federal agency with direct




- management responSibility for such river, has determined in writing that the proposed activity will not

17.

18.

adversely affect the Wild and Scenic River designation or study status. Information on Wild and Scenic
Rivers may be obtained from the appropriate Federal land management agency responsible for the
designated Wild and Scenic River or study river (e.g., National Park Service, U.S. Forest Serv1ce
Bureau of Land Management, U.S. Fish and Wildlife Service):

Tribal Rights. No activity or its operation may impair reserved tribal rights, ineluding, but not limited to,
reserved water rights and treaty fishing and hunting rights.

Endangered Species. (a) No activity is authorized under any NWP which is likely to directly or
indirectly jeopardize the continued existence of a threatened or endangered species or a species proposed
for such designation, as identified under the Federal Endangered Species Act (ESA) or which will |
directly or indirectly destroy or adversely modify the critical habitat of such species. No activity is
authorized under any NWP which “may affect” a listed species or critical habitat, unless Section 7
consultation addressing the effects of the proposed activity has been completed.

(b) Federal agencies should follow their own procedures for complying with the requirements of the

- ESA. Federal permittees must provide the district engineer with the appropriate documentation to -

demonstrate compliance with those requirements. The district engineer will review the documentation
and determine whether it is sufficient to address ESA compliance for the NWP activity, or whether
additional ESA consultation is necessary. : '

(c) Non-federal permittees must submit a pre-construction notification to the district engineer if any
listed species or designated critical habitat might be affected or is in the vicinity of the project, or if the
project is located in designated critical habitat, and shall not begin work on the activity until notified by
the district engineer that the requirements of the ESA have been satisfied and that the activity is
authorized. For activities that m1ght affect Federally-listed endangered or threatened species or
designated critical habitat, the pre-construction notification must include the name(s) of the endangered
or threatened species that might be affected by the proposed work or that utilize the designated critical
habitat that might be affected by the proposed work. The district engineer will determine whether the
proposed activity “may affect” or will have “no effect” to listed species and designated critical habitat
and will notify the non-Federal applicant of the Corps’ determination within 45 days of receipt of a
complete pre-construction notification. In cases where the non-Federal applicant has identified listed
species or critical habitat that might be affected or is in the vicinity of the project, and has so notified the
Corps, the applicant shall not begin work until the Corps has provided notification the proposed
activities will have “no effect” on listed species or critical habitat, or until Section 7 consultation has
been completed. If the non-Federal applicant has not heard back from the Corps within 45 days, the
applicant must still wait for notification from the Corps.

(d) As a result of formal or informal consultation with the FWS or NMFS the dlStI'lCt engineer may add
species-specific regional endangered species conditions to the NWPs. -

() Authorization of an activity by a NWP does not authorize the “take” of a threatened or endangered
species as defined under the ESA. In the absence of separate authorization (e.g., an ESA Section 10
Permit, a Biological Opinion with “incidental take” provisions, etc.) from the U.S. FWS or the NMFS,
The Endangered Species Act prohibits any person subject to the jurisdiction of the United States to take
a listed species, where "take" means to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or

_collect, or to attempt to engage in any such conduct. The word “harm” in the definition of “take" means

an act which actually kills or injures wildlife. Such an act may include significant habitat modification
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or degradation where it actually kills or injures wildlife by s1gn1ﬁcantly impairing essential behavioral
patterns, including breeding, feeding or sheltering.

(f) Information on the location of threatened and endangered species and their critical habitat can be
obtained directly from the offices of the U.S. FWS and NMFS or their world wide web pages at
http://www.fws.gov/ or http://www.fws.gov/ipac and http:/www.noaa.gov/fisheries.html respectively.

Migratory Birds and Bald and Golden Eagles. The permittee is responsible for obtammg any “take”
permits required under the U.S. Fish and Wildlife Service’s regulations governing compliance with the
Migratory Bird Treaty Act or the Bald and Golden Eagle Protection Act. The permittee should contact
the appropriate local office of the U.S. Fish and Wildlife Service to determine if such “take” permits are
required for a particular activity.

Historic Properties. (a) In cases where the district engineer determines that the activity may affect
properties listed, or eligible for listing, in the National Register of Historic Places, the activity is not
authorized, until the requirements of Section 106 of the National Historic Preservation Act (NHPA)
have been satisfied.

(b) Federal permittees should follow their own procedures for complylng w1th the requirements of
Section 106 of the National Historic Preservation Act. Federal permittees must provide the district
engineer with the appropriate documentation to demonstrate compliance with those requirements. The
district engineer will review the documentation and determine whether it is sufficient to address section
106 compliance for the NWP activity, or whether additional section 106 consultation is necessary.

(c) Non-federal permittees must submit a pre-construction not1ﬁcat1on to the district engineer if the
authorized activity may have the potential to cause effects to any historic properties listed on,
determined to be eligible for listing on, or potentially eligible for listing on the National Register of
Historic Places, including previously unidentified properties. For such activities, the pre-construction -
notification must state which historic properties may be affected by the proposed work or include a
vicinity map indicating the location of the historic properties or the potential for the presence of historic
properties. Assistance regarding information on the location of or potential for the presence of historic
resources can be sought from the State Historic Preservation Officer or Tribal Historic Preservation -

Officer, as appropriate, and the National Register of Historic Places (see 33 CFR 330.4(g)). When
reviewing pre-construction notifications, district engineers will comply with the current procedures for
addressing the requirements of Section 106 of the National Historic Preservation Act. The district

~ engineer shall make a reasonable and good faith effort to carry out appropriate identification efforts,

which may include background research, consultation, oral history interviews, sample field
investigation, and field survey. Based on the information submitted and these efforts, the district

"engineer shall determine whether the proposed activity has the potential to cause an effect on the historic

properties. Where the non-Federal applicant has identified historic properties on which the activity may
have the potential to cause effects and so notified the Corps, the non-Federal applicant shall not begin
the activity until notified by the district engineer either that the activity has no potent1a1 to cause effects
or that consultation under Section 106 of the NHPA has been completed.

- (d) The district engineer will notify the prospective permittee within 45 days of receipt of a complete

pre-construction notification whether NHPA Section 106 consultation is required. Section 106
consultation is not required when the Corps determines that the activity does not have the potential to
cause effects on historic properties (see 36 CFR §800.3(a)). If NHPA section 106 consultation is
required and will occur, the district engineer will notify the non-Federal applicant that he or she cannot



begin work until Section 106 consultation is completed. If the non-Federal applicant has not heard back
from the Corps within 45 days, the applicant must still wait for notification from the Corps

(e) Prospective permittees should be aware that section 110k of the NHPA (16 U.S.C. 470h-2(k))
prevents the Corps from granting a permit or other assistance to an applicant who, with intent to avoid
the requirements of Section 106 of the NHPA, has intentionally significantly adversely affected a
historic property to which the permit would relate, or having legal power to prevent it, allowed such

 significant adverse effect to occur, unless the Corps, after consultation with the Advisory Council on
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Historic Preservation (ACHP), determines that circumstances justify granting such assistance despite the
adverse effect created or permitted by the applicant. If circumstances justify granting the assistance, the
Corps is required to notify the ACHP and provide documentation specifying the circumstances, the
degree of damage to the integrity of any historic properties affected, and proposed mitigation, This
documentation must include any views obtained from the applicant, SHPO/THPO, appropriate Indian
tribes if the undertaking occurs on or affects historic properties on tribal lands or affects properties of
interest to those tribes, and other parties known to have a legitimate interest in the impacts to the
perm1tted activity on historic propertles '

Discovery of Previously Unkn_own Remains and Artifacts. If you discover any previously unknown -
historic, cultural or archeological remains and artifacts while accomplishing the activity authorized by
this permit, you must immediately notify the district engineer of what you have found, and to the
maximum extent practicable, avoid construction activities that may affect the remains and artifacts until
the required coordination has been completed. The district engineer will initiate the Federal, Tribal and
state coordination required to determine if the items or remains warrant a recovery effort or if the site is
eligible for listing in the National Register of Historic Places.

Designated Critical Resource Waters. Critical resource waters include, NOAA-managed marine
sanctuaries and marine monuments, and National Estuarine Research Reserves. The district engineer
may designate, after notice and opportunity for public comment, additional waters officially designated
by a state as having particular environmental or ecological 51gn1ﬁcance such as outstanding national
resource waters or state natural heritage sites. The district engineer may also designate additional critical
resource waters after notice and opportunity for public comment.

(a) Discharges of dredged or fill material into waters of the United States are not authorized by NWPs 7,
12,14, 16, 17,21, 29, 31, 35, 39, 40, 42, 43, 44, 49, 50, 51, and 52 for any activity within, or dlrectly '
affecting, critical resource waters, 1nc1ud1ng wetlands adjacent to such waters.

(b) For NWPs 3, 8, 10, 13,15, 18, 19, 22, 23, 25,27, 28, 30, 33, 34, 36, 37, and 38, notificationis -
required in accordance ‘with general condition 31, for any activity proposed in the designated critical
resource waters including wetlands adjacent to those waters. The district engineer may authorize
activities under these NWPs only after it is determined that the impacts to the critical resource waters
will be no more than minimal. :

Mitigation. The district engineer will consider the following factors when determining appropriate and
practicable mitigation necessary to ensure that adverse effects on the aquatic environment are minimal:
(2) The activity must be designed and constructed to avoid and minimize adverse effects, both temporary
and permanent, to waters of the United States to the maximum extent practicable at the project site (i.e.,

on site).



(b) Mitigation in a11 its forms (avoiding, minimizing, rectlfymg, reducing, or compensating for resource
-losses) will be required to the extent necessary to ensure that the adverse effects to the aquatic
environment are minimal.
(c) Compensatory m1t1gat10n at a minimum one-for-one ratio will be required for all wetland losses that
exceed 1/10-acre and require pre-construction notification, unless the district engineer determines in
writing that either some other form of mitigation would be more environmentally approprlate or the
adverse effects of the proposed activity are minimal, and provides a project-specific waiver of this
requirement. For wetland losses of 1/10-acre or less that require pre-construction notification, the district
engineer may determine on a case-by-case basis that compensatory mitigation is required to ensure that
the activity results in minimal adverse effects on the aquatic environment. Compensatory mitigation
projects provided to offset losses of aquatic resources must comply with the apphcable provisions of 33
CFR part 332.
(1) The prospective permittee is responsible for proposing an appropriate compensatory mitigation
option if compensatory mitigation is necessary to ensure'that the activity results in minimal adverse
effects on the aquatic environment.
(2) Since the likelihood of success is greater and the impacts to potentially valuable uplands are
reduced, wetland restoration should be the first compensatory mitigation option considered.
(3) If permittee-responsible mitigation is the proposed option, the prospective permittee is
responsible for submitting a mitigation plan. A conceptual or detailed mitigation plan may be used
by the district engineer to make the decision on the NWP verification request, but a final mitigation
plan that addresses the applicable requirements of 33 CFR 332.4(c)(2) — (14) must be approved by
the district engineer before the permittee begins work in waters of the United States, unless the
~ district engineer determines that prior approval of the final mitigation plan is not practicable or not .
necessary to ensure timely completion of the required compensatory m1t1gat10n (see 33 CF R
332.3(k)(3)).
(4) If mitigation bank or in-lieu fee program credits are the proposed option, the mitigation plan only
needs to address the baseline conditions at the impact site and the number of credits to be provided.
(5) Compensatory mitigation requirements (e.g., resource type and amount to be provided as
- compensatory mitigation, site protection, ecological performance standards, monitoring
requirements) may be addressed through conditions added to the NWP authonzatlon instead of
components of a compensatory mitigation plan.
(d) For losses of streams or other open waters that require pre-construction notification, the district
engineer may require compensatory m1t1gatlon such as stream rehabilitation, enhancement or
preservation, to ensure that the activity results in minimal adverse effects on the aquatic environment.
(¢) Compensatory mitigation will not be used to increase the acreage losses allowed by the acreage
limits of the NWPs. For example, if an NWP has an acreage limit of 1/2-acre, it cannot be used to
authorize any project resulting in the loss of greater than 1/2-acre of waters of the United States, even if
compensatory mitigation is.provided that replaces or restores some of the lost waters. However,
compensatory mitigation can and should be used, as necessary, to ensure that a project already meeting
the established acreage limits also satisfies the minimal impact requirement assomated with the NWPs.
(f) Compensatory mitigation plans for projects in or near streams or other open waters will normally
include a requirement for the restoration or establishment, maintenance, and legal protectlon (e.g.,
conservation easements) of riparian areas next to open waters. In some cases, rlparlan areas may be the
only compensatory mitigation required. Riparian areas should consist of native species. The width of the
required riparian area will address documented water quality or aquatic habitat loss concerns. Normally,
the rlparlan area will be 25 to 50 feet wide on each side of the stream, but the district engineer may
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require slightly wider r1par1an areas to address documented water quahty or habitat loss concerns. If it is
not possible to establish a riparian area on both sides of a stream, or if the waterbody is alake or coastal
waters, then restoring or establishing a riparian area along a single bank or shoreline may be sufficient.
Where both wetlands and open waters exist on the project site, the district engineer will determine the
appropriate compensatory mitigation (e.g., riparian areas and/or wetlands compensation) ‘based on what
is best for the aquatic environment on a watershed basis. In cases where riparlan areas are determined to
be the most appropriate form of compensatory mitigation, the district engineer may waive or reduce the
requirement to provide wetland compensatory mitigation for wetland losses. ~

(g) Permittees may propose the use of mitigation banks, in-lieu fee programs, or separate permittee-
responsible mitigation. For activities resulting in the loss of marine or estuarine resources, permittee-
responsible compensatory mitigation may be env1ronmenta11y preferable if there are no mitigation banks
or in-lieu fee programs in the area that have marine or estuarine credits available for sale or transfer to
the permittee. For permittee-responsible mitigation, the special conditions of the NWP verification must
clearly indicate the party or partles responsible for the implementation and performance of the '
compensatory mitigation project, and, if required, its long-term management.

(h) Where certain functions and services of waters of the United States are permanently adversely
affected, such as the conversion of a forested or scrub-shrub wetland to a herbaceous wetland in a
permanently maintained utility line right-of-way, mitigation may be required to reduce the adverse
effects of the project to the minimal level. : ‘

Safety of Impoundment Structures To ensure that all 1mpoundment structures are safely designed, the
district engineer may require non-Federal applicants to demonstrate that the structures comply with
established state dam safety criteria or have been designed by qualified persons. The district engineer
may also require documentation that the design has been independently rev1ewed by 51milarly quahﬁed '

- persons, and approprlate modificatlons made to ensure safety. -

Water Quahty Where States and authorized Tribes, or EPA where apphcable have not previously
certified compliance of an NWP with CWA Section 401, individual 401 Water Quality Certification
must be obtained or waived (see 33 CFR 330.4(c)). The district engineer or State or Tribe may require
additional water quality management measures to ensure that the authorized act1v1ty does not result i in
more than minimal degradation of water quality. .

Coastal Zone Management In coastal states where an NWP has not previously received a state coastal

Zone management consistency concurrence, an individual state coastal zone management consistency

concurrence must be obtained, or a presumption of concurrence must occur (see 33 CFR 330. 4(d)) The
district engineer or a State may require additional measures to ensure that the authorized activity is
consrstent with state coastal zone management requirements

Regional and Case-Bv-Case Conditions. The activity must comply with any regional conditions that
may have been added by the Division Engineer (see 33 CFR 330.4(¢)) and 'with any case specific .
conditions added by the Corps or by the state, Indian Tribe, or U.S. EPA in its section 401 Water

Quality. Certification, or by'the state in its Coastal Zone Management Act consiStency determination.

Use of Multiple Nationwide Permits. The use of more than one NWP for a single and complete project
is proh1b1ted except when the acreage loss of waters of the Un1ted States authorized by the NWPs does
not exceed the acreage l1m1t of the NWP with the highest speciﬁed acreage limit. For example -if aroad
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crossing over tidal waters is constructed under NWP 14, with associated bank stabrhzatron authorrzed by

NWP 13, the maximum acreage loss of waters of the United States for the total project cannot exceed
1/3-acre. f

Transfer of Nationwide Permit Verrﬁcatrons [f the permittee sells the property associated wrth a
nationwide permit verification, the permittee may transfer the nationwide permrt verification to the new
owner by submitting a letter to the appropriate Corps district office to validate the transfer. A copy of
the nationwide permit Verrﬁcatlon must be attached to the letter, and the letter must contain the -
following statement and signature:

“When the structures or work authorized by this nationwide permit are still in existence at the time the
property is transferred, the terms and conditions of this nationwide permit, including any special
conditions, will continue to be binding on the new owner(s) of the property. To validate the transfer of
this nationwide permit and the associated liabilities associated with compliance with its terms and
conditions, have the transferee 'sign and date below.”

“(Transferee) ”

(Date)

Compliance Certification. Each permittee who receives an NWP verification letter from the Corps must -
provide a srgned certification documenting completion of the authorized activity and any required
compensatory mitigation. The success of any required permittee-responsible mitigation, 1nc1ud1ng the
achievement of ecological performance standards, will be addressed separately by the district engineer. -
The Corps will provide the permittee the certification document with the NWP verrﬁcatron letter. The
certification document will include:

(a) A statement that the authorized work was done in accordance with the NWP authorization, including
any general, regional, or activity-specific conditions;

~ (b) A statement that the implementation of any required compensatory mitigation was completed in
- accordance with the permit conditions. If credits from a mitigation bank or in-lieu fee program are used

31.

to satisfy the compensatory mitigation requirements, the certification must include the documentation-
required by 33 CFR 332.3(1)(3) to confirm that the permrttee secured the appropriate number and
resource type of credits; and

(c) The signature of the permittee certifying the completion of the work and m1t1gat1on

Pre-Construction Notification. (a) Timing. Where required by the terms of the NWP, the prospective
permittee must notify the district engineer by submitting a pre-construction notification (PCN) as early
as possible. The district engineer must determine if the PCN is complete within 30 calendar days of the
date of receipt and, if the PCN is determined to be incomplete, notify the. prospective permittee within
that 30 day period to request the additional information necessary to make the PCN complete. The
request must specify the information needed to make the PCN complete As a general rule, district
engineers will request additional information necessary to make the PCN' complete only once. However,

- if the prospective permittee does not provide all of the requested 1nformat10n then the: district engrneer



will notify the prospective permittee that the PCN is still incomplete and the PCN review process will
not commence until all of the requested information has been received by the drstrrct engmeer The.
prospective permittee s shall not begin the activity until either: ‘

(1) He or she is notified in writing by the district engineer that the activity may proceed under the

NWP with any. spe01a1 conditions imposed by the district or division engineer; or.

(2) 45 calendar days have passed from the district engineer’s receipt of the compléte PCN and the
prospective permittee has not received written notice from the district or division engineer:
However, if the permittee was required to notify the Corps pursuant to general condition 18 that
listed species or critical habitat might be affected or in the vicinity of the project, or to notify the
Corps pursuant to general condition 20 that the activity may have the potentlal to cause effects.to
historic properties, the permittee cannot begin the act1V1ty until receiving written notification from
the Corps that there is “no effect” on listed species or “no potential to causeeffects on historic

properties, or that any consultation required under Section 7 of the Endangered Species Act (see 33
CFR 330.4(f)) and/or Section 106 of the National Historic Preservation (see 33 CFR 330.4(g)) has
been completed.'.Also,‘work cannot begin under NWPs 21, 49, or 50 until the permittee has received
written approval from the Corps. If the proposed activity requires a written waiver to exceed
specified limits of an NWP, the permittee may not begin the activity until the district engineer issues
the waiver. If the district or division engineer notifies the permittee in writing that an individual -
permit is requlred within 45 calendar days of receipt of a complete PCN, the permittee cannot begin
the activity until an individual permit has been obtained. Subsequently, the permittee’s right to
proceed under the NWP may be modified, suspended, or revoked only in accordance with the

* procedure set forth in 33 CFR 330.5(d)(2)."
(b) Contents of Pre Constructlon Notification: The PCN must be i in writing and 1nclude the following
information:
(1) Name, address and telephone numbers of the prospectlve permittee;
(2) Location of the proposed project; ‘
(3) A description of the proposed project; the project’s purpose direct and 1nd1rect adverse
environmental effects the project would cause, including the antlclpated amount of loss of water of
the United States expected to result from the NWP activity, in acres, linear feet, or other appropriate
unit of measure; any other NWP(s), regional general permit(s), or individual permit(s) used or
intended to be used to authorize any part of the proposed project or any related activity. The
description should be sufficiently detailed to allow the district engineet to determine that the adverse
effects of the project will be minimal and to determine the need for compensatory mitigation.
Sketches should be provided when necessary to show that the activity complies with the terms of the

NWP. (Sketches usually clarify the project and when provided results in a quicker decision. Sketches
should contain sufficient detail to provide an illustrative descrlptlon of the proposed activity (e g.,a
conceptual plan), but do not need to be detailed engineering plans);

(4) The PCN must include a delineation of wetlands, other special aquatic sites, and other waters,
such as lakes and ponds and perennral intermittent, and ephemeral streams, on the project site.
Wetland de11neat1ons must be prepared in accordance with the current method requlred by the Corps.
The permittee may ask the Corps to delineate the special aquatic sites and other waters on the project
site, but there may be a.delay if the Corps does the delineation, especially if the pI‘Q]eCt site is large
or contains many waters of the United States. Furthermore, the 45 day period will not start until the
delineation has been submitted to or completed by the Corps, as appropriate;

- (5) If the proposed activity will result in the loss of greater than 1/10-acre of wetlands and-a PCN is

" required, the prospectlve permittee must submit a statement descr1b1ng how the mltlgatlon




requirement will be satisfied, or explaining why the adverse effects are minimal and why
compensatory mitigation should not be required. As an alternative, the prospective permittee may
submit a conceptual or detailed mitigation plan. :
(6) If any listed spec1es or designated critical habitat might be affected or is in the vicinity of the
project, or if the project is located in designated critical habitat, for non-Federal applicants the PCN
must include the name(s) of those endangered or threatened species that might be affected by the
proposed work or utilize the designated critical habitat that may be affected by the proposed work.
Federal applicants must provide documentation demonstrating compliance with the Endangered
Species Act; and '
(7) For an activity that may affect a historic property listed on, determined to be eligible for listing
on, or potentially eligible for listing on, the National Register of Historic Places, for non-Federal -
applicants the PCN must state which historic property may be affected by the proposed work or
include a vicinity map indicating the location of the historic property. Federal applicants must
provide documentation demonstratlng compliance with Section 106 of the National Historic
Preservation Act.
(¢) Form of Pre-Construction Notification: The standard individual permit apphcat1on form (Form ENG
4345) may be used, but the completed application form must clearly indicate that it is a PCN and must
include all of the information required in paragraphs (b)(1) through (7) of this general condition. A letter
containing the required information may also be used.
(d) Agency Coordination: (1) The district engineer will con51der any comments from Federal and state
agencies concerning the proposed activity’s compliance with the terms and conditions of the NWPs and
the need for mitigation to reduce the proj ect’s adverse environmental effects to a minimal level.
(2) For all NWP activities that require pre-construction notification and result in the loss of greater
than 1/2-acre of waters of the United States, for NWP 21, 29, 39, 40, 42, 43, 44, 50, 51, and 52
activities that require pre-construction notification and will result in the loss of greater than 300
linear feet of intermittent and ephemeral stream bed, and for all NWP 48 activities that require pre-
construction notification, the district engineer will immediately provide (e.g., via e-mail, facsimile
transmission, overnight mail, or other expeditious manner) a copy of the complete PCN to the
appropriate Federal or state offices (U.S. FWS, state natural resource or water quality agency, EPA, -
State Historic Preservation Officer (SHPO) or Tribal Historic Preservation Office (THPO), and, if
appropriate, the NMFS). With the exception of NWP 37, these agencies will have 10 calendar days
from the date the material is transmitted to telephone or fax the district engineer notice that they
intend to provide substantive, site-specific comments. The comments must explain why the agency
believes the adverse effects will be more than minimal. If so contacted by an agency, the district
engineer will wait an additional 15 calendar days before making a decision on the pre-construction
notification. The district engineer will fully consider agency comments received within the specified
time frame concerning the proposed activity’s compliance with the terms and conditions of the
NWPs, including the need for mitigation to ensure the net adverse environmental effects to the
aquatic environment of the proposed activity are minimal. The district engineer will provide no -
response to the resource agency, except as provided below. The district engineer will indicate in the
administrative record associated with each pre-construction notification that the resource agencies’
concerns were considered. For NWP 37, the emergency watershed protection and rehabilitation
activity may proceed 1mmed1ate1y in cases where there is an unacceptable hazard to life ora
significant loss of property or economic hardship will occur. The district engineer will consider any
comments received to decide whether the NWP 37 authorization should be modified, suspended, or
revoked in accordance with the procedures at 33 CFR 330 5.




(3) In cases of where the prospective permittee is not a Federal agency, the district engineer will -
provide a response to NMFS within 30 calendar days of receipt of any Essential Fish Habitat
conservation recommendations, as required by Section 305(b)(4)(B) of the Magnuson-Stevens
Fishery Conservation and ‘Management Act.

(4) Applicants are encouraged to provide the Corps with either electromc ﬁles or multlple coples of
pre- constructlon notlﬁcatlons to expedite agency coordination.

Regional Conditionsfor the Los ‘Angeles District:

In accordance with General Condition Number 27, "Regional and Case by Case Cond1t1ons " the
following Regional Conditions, as added by the Division Engineer, must be met in order for an
authorization by any Nationwide to be valid:

. For all activities in waters of the U.S. that are suitable habitat for federally listed fish species, the
permittee shall-design all road crossings to ensure that the passage and/or spawning of fish is not
hindered. In these areas, the permittee shall employ bridge designs that span the stream or river,
including pier- or pile-supported spans, or designs that use a bottomless arch culvert with a natural
stream bed, unless determined to be impracticable by the Corps.

. Nationwide Permits (NWP) 3, 7, 12-15, 17-19, 21, 23, 25, 29, 35, 36, or 39-46, 48-52 cannot be used to
authorize structures, work, and/or the discharge of dredged or fill material that would result in the "loss"
of wetlands, mudflats, vegetated shallows or riffle and pool complexes as defined at 40°CFR Part
230.40-45. The definition of "loss" for this regional condition is the same as the definition of "loss of
waters of the United States" used for the Nationwide Permit Program. Furthermore, this regional
condition applies only within the State of Arizona and within the Mojave and Sonoran (Colorado) desert
regions of California. The desert regions in California are limited to four USGS Hydrologic Unit Code
(HUC) accounting units (Lower Colorado -150301, Northern: MO_] ave-180902, Southern Mojave-
181001, and Salton Sea-1 81002)

When a pre-construction notification (PCN) is required, the appropriate U. S "Army Corps of Engineers
(Corps) District shall be notified in accordance with General Condition 31 using either the South Pacific
Division PCN Checklist or a signed application form (ENG Form 4345) with an attachment providing -
information on compliance with all of the General and Regional Conditions. The PCN Checklist and
application form are avallable at: http: //WWW spL.usace.army.mil/regulatory. In addition, the PCN shall
include:

a. A written statement descnblng how the activity has been designed to avoid and minimize adverse
effects, both temporary and permanent, to waters of the United States;

b. Drawings, including plan and cross-section views, clearly depicting the location, size and
dimensions of the proposed activity as well as the location of delineated waters of the U.S. on the
site. The drawings shall contain a title block, legend and scale, amount (in cubic yards) and area (in -
acres) of fill in Corps jurisdiction, including both permanent and temporary fills/structures. The

‘ordinary high water mark or, if tidal waters, the mean high water mark and high tide line, should be
shown (in feet), based on National Geodetic Vertical Datum (N GVD) or other appropriate
referenced elevation. All drawings for projects located within the boundaries of the Los Angeles
Dlstrlct shall comply with the most current version of the Map and Drawzng Sz‘andards for the Los




Angeles District Regulatory Division (avallable on the Los Angeles D1strlct Regulatory Division
website at: WWW. spl. Jusace. armv mil/regulatory/); and

c. Numbered and dated pre-project color photographs showing; a representative sample of waters
proposed to be impacted on the project site, and all waters proposed to be avoided on and
immediately adjacent to the project site. The compass angle and position of each photograph shall be
documented on the plan-view drawing required in subpart b of this regional condition. -

. Submission of a PCN pursuant to General Condition 31 and Regional Condition 3 shall be required for

all regulated activities in the following locations: :

a. All perennial waterbodies and special aquatic sites within the State of Arizona and within the
Mojave and Sonoran (Colorado) desert regions of California, excluding the Colorado River in
Arizona from Davis Dam to River Mile 261 (northern boundary of the Fort Mojave Indian Tribe
Reservation). The desert region in California is limited to four USGS HUC accounting units (Lower
Colorado -150301, Northern Mojave-180902, Southern Mojave-181001, and Salton Sea-181002).

b. All areas designated as Essential Fish Habitat (EFH) by the Pacific Fishery Management Council
(i.e., all tidally influenced areas - Federal Register dated March 12, 2007 (72 FR 11092)), in which
case the PCN shall include an EFH assessment and extent of proposed impacts to EFH Examples of
EFH habitat assessments can be found at: http://www.swr.noaa.gov/efh.htm.

c. All watersheds in the Santa Monica Mountains in Los Angeles and Ventura counties bounded by
Calleguas Creek on the west, by Highway 101 on the north and east, and by Sunset Boulevard and
Pacific Ocean on the south.

d. The Santa Clara River watershed in Los Angeles and Ventura counties, including but not limited to
Aliso Canyon, Agua Dulce Canyon, Sand Canyon, Bouquet Canyon, Mint Canyon, South Fork of
the Santa Clara River, San Francisquito Canyon Castaic Creek, Piru Creek, Sespe Creek and the
ma1n-stem of the Santa Clara River.

. Individual Permits shall be required for all discharges of fill material in jurisdictional vernal pools, with-
the exception that discharges for the purpose of restoration, enhancement, management or scientific
study of vernal pools may be authorized under NWPs 5, 6, and 27 with the submission of a PCN in
accordance with General Condition 31 and Regional Condition 3.

. Individual Permits shall be required in Murrieta Creek and Temecula Creek watersheds in Riverside
County for new permanent fills in perennial and intermittent watercourses otherwise authorized under
NWPs 29, 39, 42 and 43, and in ephemeral watercourses for these NWPs for projects that impact greater
" than 0.1 acre of waters of the United States. In addition, when NWP 14 is used in conjunction with

- residential, commercial, or industrial developments the 0.1 acre limit would also apply.

. Individual Permits (Standard Individual Permit or 404 Letter of Permission) shall be required in San
Luis Obispo Creek and Santa Rosa Creek in San Luis Obispo County for bank stabilization projects, and
in Gaviota Creek, Mission Creek and Carpinteria Creek in Santa Barbara: County for bank stabilization

projects and grade control structures

. In conjunction with the Los Angeles D1strlct's Special Area Management Plans (SAMPs) for the San
Diego Creek Watershed and San Juan Creek/Western San Mateo Creek Watersheds in Orange County,
Cal1forn1a the Corps' Division Engineer, through his d1scret10nary authority has revoked the use of the



following 26 selected NWPs within these SAMP watersheds: 03,07, 12, 13,14, 16, 17, 18, 19, 21, 25,

- 27,29,31, 33,39, 40,41, 42, 43, 44, 46, 49, and 50. Consequently, these NWPs are no longer avallable
in those watersheds to authorrze impacts to waters of the United States from d1scharges of dredged or fill
material under the Corps' Clean ‘Water Act section 404 authorrty

9. Any requests to waive the 300 linear foot limitation for intermittent and ephemeral streams for NWPs
29, 39, 40 and 42, 43, 44, 51 and 52 or to waive the 500 linear foot lrmrtat1on along the bank for NWP
13, must include the following:

~a. A narrative description of the stream. This should include known 1nformatron on: volume and
duration of flow; the approximate length, width, and depth of the waterbody and characters observed
associated with an Ord1nary High Water Mark (e.g. bed and bank wrack line, or scour marks); a
description of the adjacent vegetation community and a statement regarding the wetland status of the
associated vegetation community (i.e. wetland, non-wetland); surrounding land use; water quality; issues
related to cumulative impacts in the watershed, and; any other relevant information. -
b.  An analysis of the proposed impacts to the waterbody in accordance with General Condition 31 and
Regional Condrtron 3; :

- ¢. Measures taken to avoid and minimize losses, 1nclud1ng other methods of constructing the proposed
project; and :
d A compensatory mitigation plan describing how the unavoidable losses are proposed to be
compensated, in accordance with 33 CFR Part 332.

10. The permittee shall complete the construction of any compensatory mitigation required by special
condition(s) of the NWP verification before or concurrent with commencement of construction of the
authorized activity, except when specifically determined to be impracticable. by the Corps When
m1t1gatron involves use of a mitigation bank or in-lieu fee program, the permittee 'shall submit proof of
‘payment to the Corps prior to commencement of constructron of the author1zed activity.

Further information:
1. Congressional. Author1t1es You have been authorized to undertake the activity descr1bed above
- pursuant to:
() Section 10 of the Rlvers and Harbors Act of 1899 (33 U.S.C. 403).
(x) Section 404 of the Clean Water Act (33 U.S.C. 1344).
() Section 103 of the Marlne Protection, Research and Sanctuaries Act of 1972-(33 U.S.C. 1413).

2. Limits of th1s authorization. :
(a) This permit does not obviate the need to obtain other Federal, state, or local authorizations
required by law.
(b) This permit does'not grant any property rrghts or exclusrve prrvrleges
(c) This permit does not authorize any injury to the property or rights of others.
(d) This permit does not authorize interference with any existing or proposed Federal project.

3. Limits of Federal Lrabrhty In issuing this permrt the Federal Government does not assume any liability
for the following: - :
(a) Damages to the permitted project or uses thereof as a result of other permitted or unpermitted
activities or from natural causes.
(b) Damages to the perrn1tted project or uses thereof as a result of current or future act1v1t1es



“undertaken by or on behalf of the United States in the public interest.
(c) Damages to persons, property, or to other permitted or unpermrtted activities or structures caused
by the act1v1ty authorized by this permit.
(d) Design or construction deficiencies associated with the permrtted work. :
(e) Damage claims ass001ated with any future modification, suspens1on or revocation of thls permit.

Reliance on Applrcant's Data The determination of this office that issuance of this permit is ‘not
contrary to the publlc interest was made in reliance on the 1nformat10n you provided. -

Reevaluation of Permlt Decrsron This office may reevaluate its decision on this permit at any time the
circumstances warrant. Circumstances that could requrre a recvaluation include, but are not limited to,
the following:

(a) You fail to comply with the terms and conditions of this permlt

- (b) The information provided by you in support of your permit applrcatlon proves to have been false,

: 1ncomplete or inaccurate (See 4 above).
(c) Significant new information surfaces which this office did not consider in reachrng the orrgrnal
public interest decision.
Such a reevaluation may result in a determination that it is appropriate to use the suspension,
modification, and revocation procedures contained in 33 CFR 330.5 or enforcement procedures such as
those contained in 33 CFR 326.4 and 326.5. The referenced enforcement procedures provide for the
issuance of an administrative order requiring you to comply with the terms and conditions of your
permit and for the initiation of legal action where appropriate. - “You will be required to:pay for any
corrective measure ordered by this office, and if you fail to comply with such directive, this office may

in certain situations (such as those specified in 33 CFR 209.170) accomplish the correctrve measures by
contract or otherwrse and bill you for the cost.

“This letter of verification is valid for a period not to exceed two years unless the nat10nw1de permit is
modified, re1ssued revoked, or expires before that trme :

You must maintain the act1v1ty authorized by this permlt in good condition and in conformance with the

terms and conditions of this permit. You are not relieved of this requirement if you abandon the

permitted activity, although you may make a good faith transfer to a third party in compliance with

General Condition H below. Should you wish to cease to maintain the authorized activity or should you

desire to abandon it without a good faith transfer, you must obtain a modification of this permit from
this office, which may require restoration of the area. '

You must allow representatrves from this office to inspect the authorrzed act1v1ty at any time deemed
necessary to ensure that it is being or has been accomplished with the terms and cond1t10ns of your

permit.
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