
Co-Permittees: 

Permit Number: 

Issuing Office: 

DEPARTMENT OF THE ARMY PERMIT 

Orange County Transportation Authority (POC: Kia Mortazavi) 
Cali forn ia Department of Transportation, District 12 (POC: Chris Flynn) 

SPL-2012-00830-VCL 

Los Angeles District 

Note: The term "you" and its derivatives, as used in this permit, means the co-permittees or any 
future transferee. The term "this office" refers to the appropriate district or division office of the 
Corps of Engineers having jurisdiction over the permitted activity or the appropriate official acting 
under the authority of the commanding officer. 

You are authorized to perform work in accordance with the terms and conditions specified below. 

Project Description: California Department of Transportation, District 12 (Cal trans) and Orange 
County Transpo1tation Authority (OCTA) propose to discharge dredged and/or fill material into 
waters of the U.S. associated with constructing and maintaining of OCT A' s M2 Freeway 
Program projects over the next 30 years. The overall M2 Freeway Program projects consist of 
thirteen ( 13) capital highway improvement projects in Orange County described in the 
Transportation Investment Plan (http://www.octa.net/pdf/ investmentplanb.pd0 as follows (see 
Enclosure 4: Freeway Project Description and Schedule): 

I. Interstate 5 (J-5) Widening (Project A) 
2. 1-5 between State Route 55 (SR-55) and 1-405 (Project B) 
3. 1-5 south of El Toro "Y" (Project C) 
4. 1-5 Interchanges atAvenida Pico, Ortega Highway, Avery Parkway, La Paz Road, El 

Toro Road (Project D) 
5. SR-22 Interchanges at Euclid Street, Brookhurst Street, and Harbor Boulevard (Project E) 
6. SR-55 between SR-22 and J-405 (Project F-North and F-South) 
7. SR-57 between Orangewood Avenue and Lambert Road (Project G-South and G-North) 
8. SR-91 between SR-57 and SR-55 (Project I) 
9. As Interstate 405 between Route 73 and Interstate 605 (Project K) 
I 0. I-405 from SR-55 to 1-5 (Project L) 
11 . 1-605 Improvements (Project M) 

Discharges of fi ll into waters of the U.S. associated with constructing two M2 Freeway Program 
projects (H and J as referenced in the TIP) were separately verified as authorized by the Corps 
Los Angeles District, Regulatory Division, under the Corps' Nationwide Permit (NWP) program. 
Although the M2 Freeway Program is described as 13 projects, many projects have various 
segments or occur within the footprint of another project. As such, this Standard Individual 
Permit (SIP) generally describes the subset of projects and its various segments that are included 
in the LOP procedures and, as noted above, are referred to as M2 Freeway Program projects. See 
the attached maps in Enclosure I and 2. 



Project Activities: Project activities associated w ith the OCT A M2 Freeway Program vary 
depending on an individual project's needs and design; typical activities (I I categories) that are 
expected to be required at the M2 Freeway Program project s ites include: 
• Adding/widening/realign ing lanes and/or shoulders/closed medians 
• Widening bridges/placement or extension of piers 
• Bridge replacement or retrofit 
• Bank stabilization 
• Replacement, extension, and/or installation of culve1ts and/or drainage structures 
• Vertical and/or curve realignment (safety) 
• New construction or reconstruction of interchange(s) 
• Installation/rehabilitation of landscaping material and associated irrigation 
• r nstallation/rehabilitation/upgrade of right-of-way fence 
• Installation of energy-dissipation structures 
• Construction of retaining walls or sound walls 

Materials to be Discharged into Waters of the U.S.: Detailed info rmation regarding fill materia ls 
to be discharged into waters of the U.S., including estimated volumes, would be provided in each 
proj ect's LOP application. In general, materials proposed for d ischarge into waters of the U.S . 
wou ld be expected to include one or more of the following: 
• Clean earthen fill material (backfill) 
• Portland cement concrete or asphalt concrete 
• Aggregate base material 
• Rock slope protection (inert) 
• Galvanized corrugated metal pipe(s) 
• Rock-filled basket gabion(s) 
• Filter fabric 
• Geotextile 
• Prefabricated concrete box/arch culvert (or bridge footing/abutment, etc.) 

No toxic or hazardous materials would be discharged into the aquatic ecosystem. 

The enclosed table (Enclosure 5 and 6) provides an estimate of the potential impacts to 
j urisdictional waters of the U.S. (WOUS) by aquatic feature. In total, less than 3 acres of WOUS 
are expected to be permanently impacted/lost and approximately 14.4 acres of waters of the U.S. 
are expected to be temporarily impacted as a result of constructing these freeway improvements 
(Projects Hand J permanently impacted approximately 0.71 acre and temporari ly impacted 
approximately 6.1 acres of WOUS). 

This long-term Department of the Army permit authorizes the activ ities described above with 
specific activities authorized individually in the future w ith Letters of Permission (LOP). The 
review associated w ith issuance of future LOP ensures compliance with the Special Conditions 
of the long-term Department of the Army permit as project details become known. A flow chart 
to support an initial decision of whether a project cou ld be eligible for authorization under the 
LOP procedures is provided (Enclosure 7: Figure 3). 
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Project Location: The areas that would be affected by the Orange County Transportation 
Authority' s (OCTA) Renewed Measure M (M2) Freeway Program Projects include various 
locations in Orange County, w ithin or near the cities of Anaheim, Brea, Costa Mesa, Fountain 
Valley, Fullerton, Garden Grove, Hawaiian Gardens, Huntington Beach, Irvine, Laguna Hills, 
Laguna Niguel, Laguna Woods, Lake Forest, Los Alamitos, Mission Viejo, Orange, Placentia, 
Rossmoor, San Juan Capistrano, Santa Ana, Seal Beach, Tustin, Westminster, and Yorba Linda 
(Enclosure I). Corps jurisdictional water bodies that would be affected by project construction 
activities include Aliso Creek, Anaheim Barber City Channel, Bee Canyon Wash, Bolsa Chica 
Channel, Carbon Canyon Diversion Channel, Copa De Oro Channel, Coyote Creek, East Garden 
Grove Wintersburg Channel, El Modena/Irvine Channel, Fountain Valley Channel, G isler 
Channel, Greenville Banning Channel, Heil Avenue Storm Channel, Lane Channel, Los Cerritos 
Channel, Mainway Drive Channel, Ocean View Channel, Oso Creek, Peters Canyon Channel, 
San Diego Creek, San Gabriel River, Santa Ana Delhi Channel, Santa Ana River, Santiago 
Creek, Seal Beach Boulevard Channel, Tonner Canyon, Westminster Avenue Channel, and 
Westminster Channel. 

The project areas addressed by this program are located on the following U.S. Geological 
(USGS) Survey 7.5-minute topographic quadrangle maps: Anaheim (USGS 1981), La Habra 
(USGS 1981), Lake Forest (El Toro) (USGS 1997), Los Alamitos (USGS 1981 ), Newport Beach 
(USGS 1981 ), Orange (USGS 1981 ), San Juan Capistrano (USGS 1981 ), Seal Beach (USGS 
1981), Tustin (USGS 1981), and Yorba Linda (USGS 1981). Within these USGS quadrangles, 
the project alignments would affect multiple townships and ranges, as shown in Enclosure 2. 
Detailed aeria l maps of the project areas are enclosed (Enclosure 3). 

Permit Conditions: 

General Conditions: 

l . The time limit for completing the authorized activity ends on December 82 2047. lf you 
find that you need more time to complete the authorized activity, submit your request for a time 
extension to this office for consideration at least one month before the above date is reached. 

2. You must maintain the activity authorized by this pe1mit in good condition and in conformance 
with the terms and conditions of this permit. You are not relieved of this requirement if you 
abandon the permitted activity, although you may make a good faith transfer to a third party in 
compliance with General Condition 4 below. Should you wish to cease to maintain the authorized 
activity or should you desire to abandon it without a good faith transfer, you must obtain a 
modification from this permit from this office, which may require restoration of the area. 

3. If you discover any previously unknown historic or archeological remains while accomplishing 
the activity authorized by this permit, you must immediately notify this office of what you have 
found. We will initiate the Federal and state coordination required to determine if the remains 
warrant a recovery effort or if the site is eligible for listing in the National Register of Historic 
Places. 
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4. If you sell the property associated with this permit, you must obtain the signature of the new 
owner in the space provided and forward a copy of the permit to this office to validate the transfer 
of this authorization. 

5. You must allow representatives from this office to inspect the authorized activity at any time 
deemed necessary to ensure that it is being or has been accomplished with the terms and conditions 
of your permit. 

Special Conditions: 

A. Before Submitting an Application to Use the Established LOP Procedures 

Requirements and procedures for Pre-Application Coordination are summarized as fo llows: 

I . A request fo r pre-application coordination w ith the Corps Regulatory Divis ion is required 
for proposed projects occurring within the San Diego Creek Special Area Management 
Plan (SAMP) or San Juan Creek/Western San Mateo SAMP areas or for projects that 
involve the conversion of a soft-bottom channel to a rip rap or concrete-lined channel 
within Santiago Creek, Oso Creek, Al iso Creek, Santa Ana River, Tonner Canyon, or San 
Diego Creek. 

2. In add ition to the Corps Regulatory Division, pre-application coordination may involve 
the Californ ia Department of Fish and Wildlife (CDFW), the State Water Resources 
Control Board (SWRCB) and/or the applicable Regional Water Quality Control Board 
(RWQCB), the U.S. Fish and Wi ldl ife Service (USFWS), and the U.S . Environmental 
Protection Agency (EPA). 

3. For the pre-application meetings, the OCTA and/or Caltrans (appl icant/co-applicants) 
may meet with the agencies separately or in small groups, consult by telephone, or 
schedule a pre-application meeting to be held at the Corps ' Los Angeles District office. A 
written record of the proceedings must be provided afterwards to the Corps Regu latory 
Division, documenting substantive issues discussed, agency recommendations, and any 
pertinent conclusions. 

4. In preparation for the pre-application meeting, the fo llowing information should be 
provided to the participating agencies at least two weeks prior to the meeting: 

a. A draft detailed written description (includ ing area(s), volume(s) and types of 
material(s), dimensions)) of activity to be permitted by the Corps Regulatory 
Division; 

b. A delineation of waters of the U.S. w ithin the project area. The preliminary 
jurisdictional determination for the M2 Freeway Program was issued by the Corps 
Regulatory Division on December 4, 2012 and updated on September 17, 2013. 
This pre liminary jurisdictional determination was used for discussion of 
avoidance, minimization, and compensatory mitigation opportunities during the 

4 



pre-application process for development of these LOP Procedures. Although 
future delineations are possible as specified herein, the preliminary jurisdictional 
determination issued on December 4, 2012 (and September 17, 2013 updates) can 
be used as the baseline for all subsequent discussions on avoidance, minimization , 
and compensatory mitigation. Future projects proposing to impact waters of the 
U.S. need to have only a reverification of the 2012jurisdictional delineation (and 
September 17, 2013 updates). Submittals for the re-verification include: a memo 
indicating whether any changes to the potential geographic extent of waters of the 
U.S . have occurred since the preliminary jurisdictional determination was issued 
on December 4, 2012 (and September 17, 2013 updates), photos of each aquatic 
feature, and a new preliminary determination form specific to each application to 
use LOP procedures. If changes to the potential geographic extent of waters of the 
U.S. have occurred since the preliminary jurisdictional determination was issued 
on December 4, 2012 (and September 17, 2013 updates), the memo should also 
include any supporting information such as wetland delineation forms to re­
delineate the extent of wetland waters of the U.S., ordinary high water mark forms 
to re-delineate the extent of waters of the U.S., photos of each aquatic feature, and 
wetland jurisdictional del ineation maps indicating the extent of wetland and non­
wetland waters of the U.S. overlaid onto an aerial photograph. If the delineation 
has changed from the 2012 delineation (and September 17, 20 I 3 updates), new 
GIS data shall be submitted to the Corps Regulatory Division; 

c. A site location and plan view of the proposed project areas and acreage and linear 
feet of stream(s) and any other aquatic resource types to be impacted showing 
permanent losses and temporary impacts to waters of the U.S.; 

d. A draft statement addressing the Section 404(b)(I) Guidelines'; 
e. A draft habitat mitigation and monitoring plan (HMMP) or long term resources 

management plan (LTRMP) or mitigation statement relating the project to an 
approved HMMP or LTRMP, if applicable, if unavoidable impacts would occur to 
riparian habitat and/or wetlands (note that temporary impacts to waters of the 
U.S., such as those occurring at the concrete-lined channel locations, will not 
require compensatory mitigation; an exception to this is if the Corps Regulatory 
Divis ion determines there is an unacceptable delay in native re-vegetation and/or 
unsatisfactory recovery of aquatic habitat functions and services of temporarily 
impacted areas, unless unforeseeable circumstances or causes beyond reasonable 
control, and without the fau lt or negligence of the Construction Lead [OCTA or 
Caltrans], including but not limited to natural disasters [e.g ., earthquakes, 
flooding, etc.]); 

1 The appl icant/co-applicants must provide information documenting the evaluation of alternatives to the proposed impacts to 
aquatic resources. The basic premise of the section 404 Clean Water Act program is that no discharge of dredged or !ill material 
may be pern1itted if: ( I) a practicable alternative exists that is less damaging to the aquatic environment (and an alternative that 
would not impact a special aquatic site, such as wetland, is presumed to be less damaging to the aquatic environment, unless 
rebutted), or (2) the nation's waters would be signilicantly degraded. In other words, when applying for a Corps permit, the 
applicant must lirst show that the project has been designed to avoid impacts to wetlands, streams, and other aquatic resources to 
the maximum extent practicable. The applicant must also demonstrate that potential impacts have been minimized and that 
compensation will be provided for remaining unavoidable impacts. Justilication why less damaging alternatives are not 
practicable must be provided. 
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f. When appropriate, a cultural resources inventory and results from an endangered 
or threatened species (federally listed, including designated/proposed critical 
habitat) survey (pursuant to the M2 Freeway Program Natural Community 
Conservation Planning/Habitat Conservation Plan/Habitat/Habitat Conservation 
Plan (NCCP/HCP) for covered species and covered activities), for the project 
area; and 

g. Pursuant to 33 U.S .C Section 408 (Section 408), if Section 408 
permission/approval is needed, the applicant must provide the Section 408 
permission/approval within 30 days of the LOP application submittal date or the 
LOP application w ill be withdrawn by the Corps. 

The Corps Regulatory Division will make an initial determination as to whether the project may 
qualify for the LOP procedures based on a preliminary determination that the project meets 
certain requirements, including compliance with the CWA Section 404(b)(I) Gu idelines. 

B. LOP Application Submittal 

The fo llowing informational items 1-9 are needed for a complete LOP application. Corps District 
and South Pacific Division (SPD) standards for submitting maps and drawings 
(http://www.spd. usace.army .mi I/Portals/ 13/docs/regulatory/standards/MapStand020816.pdf) 
shall apply to the LOP application and related submittals. 

I. A completed Department of the Army application form (Eng Form 4345) or SPD 
Preconstruction Notification Checkl ist. 

2. A complete project description, which includes the following information: 
a. Pre-project photographs of the project s ite and each potentially jurisdictional 

waters of the U.S.; 
b. A site location map and engineering layouts and cross sections of the project 

activity on sheets no larger than 11" x 17"; 
c. Scale plan views showing waters of the U.S. to be permanently and/or temporari ly 

impacted juxtaposed on the project construction plans overlaid on aerials and on 
sheets no larger than 11" x I 7'' and associated GlS data; 

d. Location coordinates: latitude/longitude or UTM; 
e. Volume, type, and source of material(s) to be placed into waters of the U.S.; 
f. Total area of waters of the U.S. and linear feet of stream(s) to be directly and 

indirectly affected; 
g. A delineation of waters of the U.S. located in the project area including a wetland 

delineation map on sheets no larger than 11 " x 17", if not provided during pre­
application coordination. Although future delineations are possible as specified 
herein, the preliminary jurisdictional determination issued on December 4, 20 12 
(and September 17, 20 I 3 updates) can be used as the baseline for all subsequent 
discussions on avoidance, minimization, and compensatory mitigation. Future 
projects proposing to impact waters of the U.S. need to have only a reverification 
of the 20 12jurisdictional delineation (and September 17, 2013 updates). 
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Submittals for the re-verification include: a memo indicating whether any changes 
to the potential geographic extent of waters of the U.S. have occurred since the 
preliminary jurisdictional determination was issued on December 4, 2012 (and 
September 17, 20 I 3 updates), photos of each aquatic feature, and a new 
preliminary determination form specific to each application to use LOP 
procedures. If changes to the potential geographic extent of waters of the U.S. 
have occurred since the preliminary jurisdictional determination was issued on 
December 4, 20 12 (and September 17, 20 13 updates), the memo should also 
include any supporting information such as wetland delineation forms to re­
delineate the extent of wetland waters of the U.S ., ordinary high water mark forms 
to re-delineate the extent of waters of the U.S., photos of each aquatic feature, and 
wetland jurisdictional de) ineation maps indicating the extent of wetland and non­
wetland waters of the U.S . overlaid onto an aerial photograph. lf the delineation 
has changed from the 20 12 delineation ( and September 17, 201 3 updates), new 
GIS data shall be submitted to the Corps Regulatory Divis ion; 

h. A descript ion of habitats to be impacted, including plant communities, located in 
the project area; 

1. A descri ption of secondary and cumulative impacts to waters of the U.S. ; 
J. A description of methods to avoid, minimize, and compensate for adverse impacts 

to aquatic functions and water quality at the project site, including best 
management practices proposed to be used and maintained during project 
implementation to control siltation and erosion; 

k. A written statement describing avoidance and minimization measures to be used 
and maintained during project construction to minimize discharges of fill material 
into jurisdictional waters at the project site to the maximum extent practicable; 

I. Any other information pertinent to the wetlands, stream(s), or other 
waterbody(ies) involved; and 

m. Proposed project schedule, including approximate start and end dates (month and 
year) when impacts to waters of the U.S. would occur, approximate dates to 
restore all temporary impact areas to pre-construction elevations and remove 
temporary fi lls, and approx imate dates to start native revegetation/hydroseeding 
of temporarily disturbed areas, if appropriate. 

3. A discussion of how each participating agency comment/concern provided during pre­
application meeting(s) was addressed, if applicable. 

4. A ir quality analys is or documentation demonstrating that: ( I) the proposed federal 
action's total emissions (direct and indirect) rates would be below the current applicable 
de minimis rate for any criteria pollutants or the ir precursors in a non-attainment or 
maintenance area as specified at 40 CFR section 93. I 53(b). ; (2) the proposed federal 
action's total emissions are accounted for in the emissions budgets in the currently 
approved State Implementation Plan (a general conformity determination would still be 
required, but it is expected to be a straightforward process if the total emissions are 
already accounted for in approved emissions budgets); or (3) a draft general conformity 
determination for the proposed federal action's total emissions has been prepared 
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demonstrating conformance with the approved State Implementation Plan (for Corps 
Regulatory Division's consideration and use in completing the General Conformity 
Determination process). The only air emissions that need to be included in the 
applicability analysis or general conformity determination are those emissions resulting 
from activities that: ( 1) discharge fill material into waters of the U.S. (direct); and (2) 
occur immediately adjacentto waters of the U.S. (within I 00 feet of waters of the U.S.), 
such as equipment staging and material storage, necessary for in-water fi ll discharge­
generating activities to occur (indirect). It is only these proposed federal action direct and 
indirect emissions the Corps could have continuing program responsibility and control 
over by, for example, requiring mitigation measures/conditions. The total direct and 
indirect emissions of each criteria pollutant or precursor in a nonattainment or 
maintenance area associated with the Federal action shall not equal or exceed the 
applicability rates specified at 40 CFR section 93 .153(6 ). 

5. A statement addressing the Section 404(6 )( 1) alternatives analysis. 

6. A statement explaining how avoidance and minimization of dredged or fill material 
discharges into waters of the U.S. were achieved on the project s ite. 

7. A mitigation statement that describes the amount and type of mitigation and the 
mitigation site(s) at which the project' s unavoidable impacts would be mitigated in full. 
The mitigation statement wi ll be consistent w ith the Corps Regulatory Division-approved 
HMMPs for Agua Chinon (Habitat Mitigation and Monitoring Plan: Agua Chinon 
Subwatershed, dated September 20 I 7) and Aliso Creek (Aliso Creek Habitat and 
Monitoring Plan, dated September 2017) and LTRMP for Ferber Ranch (Ferber Ranch 
Resource Management Plan, dated September 2017. 

8. The project level impact information and amount of mitigation required for each 
impacted aquatic feature per the approved mitigation checklists using the established 
mitigation ratios2

• If there are additional unavoidable impacts to waters of the U.S . 
beyond that anticipated at the LOP project level, either a statement about why additional 
compensatory mitigation should not be required should be included in the application, or 
an existing mitigation checklist that includes a s imilar aquatic resource may be 
referenced, or a new mitigation checklist may be submitted with a proposed mitigation 
ratio. 

9. Local approvals or other evidence that the project has been reviewed by the appropriate 
local governmental body and has been found to be consistent w ith state and local land use 
plans and policies, particularly state and local wetland or other aquatic resource policies. 

I 0. Appropriate surveys, inventories, or reports (pursuant to the NCCP/HCP for covered 
species and covered activit ies) that will allow the Corps Regulatory Division to make a 

2 Impact amounts in the mitigation checklists may be adjusted from the original mitigation checklists to 
reflect actual project design impacts to waters of the U.S. 
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determination of the effect of the proposed Federal action (and if necessary consult with 
the USFWS) pursuant to the federal ESA or evidence of incidental take authorizations 
provided under ESA. 

l l. Appropriate surveys, inventories, or reports (pursuant to the section l 06 of the National 
Historic Preservation Act (NHPA)) that will allow the Corps Regulatory Division to make 
a determination of the effect of the proposed Federal action (and if necessary consult with 
the SHPO) or evidence of compliance with section I 06 of the NHPA (through submittal 
of an approved Caltrans Historic Property Survey Report including any subsequent re­
evaluations), including any tribal consultation as appropriate, or submittal of a cultural 
resources study with historic record searches and pedestrian surveys not more than 5 
years old. 

12. The decision on a Department of the Army permit application pursuant to Section 404 of 
the Clean Water Act cannot be rendered prior to the decision on a Section 408 request. 
Where applicable, provide Section 408 permission/approval. If Section 408 
permission/approval is needed, the applicant/co-applicants must provide the Section 408 
permission/approval within 30 days of the LOP application submittal date or the LOP 
application will be withdrawn by the Corps Regulatory Division. 

C. Application Processing Procedures 

When the applicant has compiled the information required for a complete LOP application, these 
fo llowing steps will occur: 

1. The applicant/co-applicants will provide the Corps Regulatory Division and the other 
federal and state review agencies (EPA, USFWS, CDFW, SWRCB, RWQCB, SHPO) 
complete LOP applications. The Corps Regulatory Division will review the application 
and assign an action ID number (OMBlL Regulatory Module/ORM). 

2. Within fifteen (15) calendar days of receipt of an LOP application, the Corps Regulatory 
Division will determine if the LOP appl ication is complete. lf an LOP application is 
incomplete, the Corps Regulatory Division wi ll notify the applicant/co-applicants of the 
needed information items and the applicant/co-applicants will be required to submit that 
information. The applicant/co-applicants must provide the information within 30 days of 
the notification date or the LOP application will be withdrawn by the Corps Regulatory 
Division. 

3. Within fifteen (15) calendar days of receiving a complete LOP application, the Corps 
Regulatory Division will submit materials to the other federal and state review agencies 
(i.e., the CDFW, applicable RWQCB, SWRCB, USFWS, EPA, and SHPO) via email and 
request the agencies provide comments. The agencies (except for the SHPO) wi ll have 21 
calendar days to provide comments to the Corps Regulatory Division. The SHPO will 
have 30 calendar days provide comments. "No objection" comments may be provided by 
telephone, but substantive comments shall be provided and confirmed by email, FAX, or 
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letter. When the LOP application notification is transmitted to the other federal and state 
review resource agencies, the Corps Regulatory Division will consider the fo llowing: 

a. Conformity of the proposed project action with the established LOP Procedures; 
b. Accuracy of the jurisdictional delineation and the resource assessments; 
c. Avoidance and minimization of impacts to aquatic resources to the maximum 

extent practicable; 
d. Compliance with the Section 404(b)(l) Guidelines at 40 CFR part 230; 
e. Consistency of the proposed project-specific compensatory mitigation with the 

mitigation framework and the Final 2015 Regional Compensatory Mitigation and 
Monitoring Guidelines for South Pacific Division USA CE and any updates 
thereto: 
(http://www.spd.usace.army.mil/Portals/13/docs/regulatory/mitigation/MitMon.pd 
t); 

f. Whether federally listed species issues have been resolved in a manner consistent 
with the M2 Freeway Program NCCP/HCP program for covered species and/or 
resolution of ESA section 7 for non-covered species; 

g. Resolution or status of compliance with section 106 of the NHPA, including tribal 
consultation as appropriate; 

h. Resolution or status of the CWA section 40 I water qual ity certification; 
1. Although not expected to be needed, if a project does propose to affect the coastal 

zone, resolution or status of the Coastal Zone Management Act certification; 
J. Although not expected to be needed, if a project does propose to affect Essential 

Fish Habitat (i.e., water body under tidal influence), resolution or status of 
Essential Fish Habitat consultation; and 

k. Resolution or status of the CWA Section 408 permission. 

The Corps Regulatory Division w ill review the comments received and make a final 
determination within 45 calendar days of receiving the complete LOP application, unless 
consultation under section 7 of ESA or section I 06 ofNHPA is requ ired, or unless a section 408 
permit is necessary which would likely extend the processing time for a final decision. 1f section 
408 permission is required, it must be provided to the Corps Regulatory Division within 30 days 
of submitting a complete LOP application or the application will be withdrawn. After al l the 
comments are received from the notified federal and state agencies, the Corps Regulatory 
Division will perform a final evaluation of the project. Any problems identified during the LOP 
application notification process to the federa l and state review agencies will be resolved before a 
decision on the LOP application is made. If the project is consistent with items a. through k. , 
above, and the special conditions, below, for LOP authorization, an LOP can be issued. If the 
proposed project action fails to meet the requirements for LOP authorization, the Corps will 
notify OCTA and Caltrans of the need for review through a separate Corps permitting process 
(like ly the Standard Individual Permit process). 

D. Special Conditions of the LOP Authorization: Any regulated activity authorized by an LOP 
must also meet the following non-discretionary Special Conditions listed below: 
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l. Avoidance and Minimization. The Permittee(s) must implement avoidance and 
minimization measures to be used and maintained during project construction to 
minimize discharges of fi ll material into waters of the U .S. at the project site to the 
maximum extent practicable. 

2. Ineligible Impacts. Proposed discharges of dredged or fill material into waters of the U.S. 
that would be ineligible for LOP procedures include activities not evaluated for LOP 
procedures in accordance with the San Diego Creek SAMP and San Juan Creek/Western 
San Mateo SAMP, projects that substantia lly alter a previously established compensatory 
mitigation site, or projects that involve the conversion of a soft-bottom channel to a rip 
rap or concrete-lined channel within San Diego Creek, Peters Canyon Wash, Hicks 
Canyon Wash, Serrano Creek, Borrego Canyon Wash, San Juan Creek, Oso Creek, 
Arroyo Trabuco, Chiquita Creek, Canada Gobernadora, San Mateo Creek, Gabino Creek, 
and Cristianitos Creek. Those ineligible proposed projects must be evaluated by the 
Corps through a Standard Individual Permit process. 

3. Mitigation. 
A. The LOP must comply with the mitigation framework (see Section E below), and the 

Final 2015 Regional Compensatory Mitigation and Monitoring Guidelines for South 
Pacific Division USA CE and any updates thereto: 
(http:/ /www.spd. usace.army.m i I/Portals/ 13/docs/regulatory/m iti gation/M itMon. pdf) . 

B. OCTA and Caltrans have proposed to mitigate for permanent impacts to waters of the U. 
S. through implementation of the following final habitat mitigation and monitoring plans 
(HMMPs): "Habitat Mitigation and Monitoring Plan OCTA Measure M - Aliso Creek" 
(dated September 2017, and prepared by Laguna Canyon Foundation) to rehabi litate and 
enhance 0.62 acre of wetland and 6.02 acres of non-wetland waters of the U.S. within 
the Aliso Creek HMMP project area; "Habitat Mitigation and Monitoring Plan: Agua 
Chinon Subwatershed" (dated September 20 17, and prepared by Irvine Ranch 
Conservancy) to enhance 1.02 acre of non-wetland waters of the U.S. within the Agua 
Chinon HMMP project area; and "Final Ferber Ranch Preserve Resource Management 
Plan" (dated September 2017, and prepared by Orange County Transportation 
Authority) to preserve 0.04 acre of wetland and 1.36 acres of non-wetland waters of the 
U.S. within the Ferber Ranch preservation mitigation area. See Table l for estimated 
permanent impacts and associated compensatory mitigation requirements. 
OCTA/Caltrans shall complete site preparation and planting and initiate monitoring as 
described in each fina l, approved mitigation plan prior to discharging any fill material in 
waters of the U.S. According to each final, approved mitigation plan, responsible parties 
will be as follows: a) Implementation: Orange County Transportation Authority; b) 
Long-term management: Orange County Transportation Authority. OCTA retains 
ultimate legal responsibility for meeting the requirements of each final HMMP (i.e., this 
is permittee-responsible mitigation) unless an assignment and assumption agreement is 
approved by the Corps Regulatory Division. Detai led mitigation objectives, 
performance standards, and monitoring requirements are described in each final, 
approved mitigation plan. Any requirements for financial assurances and/or long-term 

11 



management provisions are also described in each final, approved mitigation plan, as 
well as in Special Condition 3C and 3D below. OCTA's responsibility to complete the 
required compensatory mitigation as set forth in Special Condition 3C will not be 
considered fulfilled until you have demonstrated compensatory mitigation project 
success and have received written verification of that success from the Corps Regulatory 
Division. 

Table 1. Amount of estimated mitigation required at each mitigation site for each project 
ermanent im act. 

B 

B-20 0.14 
B-30 0.04 
B-35 0.04 
Total Mitigation Required, Project B 

C 

C-9 non-wetland 0.05 
C-9 wetJand 0.04 
C-35 0.05 
Total Mitigation Required, Project C 

E 
E-6 0.19 
E-14 0.07 
Total Mitigation Required, Project E 
F 

F-24 0.01 
F-25 non-wetJand 0.01 
F-25 wetland 0.14 

Total Mitigation Required, Project F 

G 

G-1 0.62 
G-11 non-wetland 0.08 
G-11 wetJand 0.01 

Total Mitigation Required, Project G 

I 
1-5 0.01 
1-6 0.06 
1-7 0.02 
1-10 0.16 

Total Mitigation Required, Project I 
K 

K4-1 0.06 

- - - -

Estimated ~ itigation Required (Acres) 

Aliso Creek 

Wetland 

0.59 

0.59 

0.03 

0.03 

12 

Non­
wetland 

0.16 
0.05 
0.05 
0.26 

0.15 
0.15 

0.57 
0.21 
0.77 

0.02 
0.04 

0.06 

1.78 
0.23 

2.01 

0.02 
0.22 
0.04 
0.47 

0.75 

0.23 

Agua Chinen 

Non­
wetland 

0.28 
0.08 
0.08 
0.44 

Ferber Ranch 

Wetland 

0.04 

0.04 

Non­
wetland 

0.76 
0.60 

1.36 



Estimated Mitigation Required (Acres) 

Aliso Creek Agua Chinon . Ferber Ranch 

Wetland 

K 7-2 0.42 
K 10-1 0.04 
K25-4 0.06 
K27-1 0.11 

Total Mitigation Required, Project K 

L 

L-1 0.01 

L-17 0.01 

0.07 

L-45 

L-47 non-wetland 0.05 

L-47 wetland 0.01 

L-65 0.01 

0.01 

Total Mitigation Required, Project L 
I 

Total Acres Required/Used 0.62 
' . 

Non­
wetland 

0.15 
0.23 
0.42 

2.66 

0.01 
0.01 

0.07 

0.01 

0.01 

0.13 

6.02 

Non­
wetland 

0.02 

0.02 

0.14 

0.26 

0.06 

0.02 

0.02 

0.58 

1.02 

Wetland 

0.04 ' 

Non­
wetland 

1.36 i 
~ r.~n,,,sfief;:i.-~-rr~~---•;n~ s Available at Mitigation· ~!t~~ ~~ -~ 
Agua Chinon 1.13 

Aliso Creek 1.80 9.39 

Ferber Ranch 0.14 1.61 
,. 

Total Miti_gation Acres Remaining,: 1.18 3.37 0.11 0.10 0.25 
1 Only projects that would result in permanent impacts are presented in this table. All temporary impact 
areas would be restored onsile as described in Special Condition 9 Removal of Temporary Fills and 
Native Revegetation of Temporary Impact Areas, below. Project D would only result in impacts to 
concrete channels and therefore, impacts lo these features are considered temporary; no restoration 
would occur al this site though because the substrate is covered by the concrete lining. Compensatory 
mitigation has already been provided for Project H and J permanent impacts to wetland waters of the U.S. 
by the purchase of 0.5 acre of enhancement mitigation credit from the Riverside-Corona Resource 
Conservation District In-Lieu Fee Program. 
2 A minimum of 1 :1 will be required to be mitigated at Agua Chinon to meet the San Diego Creek SAMP 
requirements. 
3 A minimum of 1: 1 will be required to be mitigated at Ferber Ranch to meet the San Juan SAMP 
requirements. 

MONITORING: For Agua Chinon and Aliso Creek HMMPs, OCTNCaltrans shall 
submit monitoring repo1ts for all compensatory mitigation sites as described in the fina l, 
approved mitigation plan by February I of each year following the construction of 
mitigation. To assure compensatory mitigation success, OCTA shall monitor the 
mitigation area(s) as specified in the HM MPs, the amount of consecutive growing 
seasons after construction or until the Corps Regulatory Division determines the final 
performance standards are met (monitoring shall be for a minimum of 5 or l O years 
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unless the Corps Regulatory Division agrees earlier that success has been reached and 
maintained for a sufficient time period, or, if success is not demonstrated to the Corps 
Regulatory Division satisfaction after the final year of monitoring, additional monitoring 
may be required by the Corps Regulatory Division as determined at that time). The 
monitoring period shall commence upon completion of the construction of the 
mitigation site(s). Additionally, OCTA shall demonstrate continued success of the 
compensatory mitigation site(s), without human intervention, for at least two 
consecutive years during which interim and/or final performance standards are met. The 
compensatory mitigation project will not be deemed successful until this criterion has 
been met. 

GIS DATA: Within 60 days following individual pe1mit issuance, OCTA shall provide 
to this office GIS data (polygons only) depicting the boundaries of all compensatory 
mitigation sites, as authorized in the above, final mitigation plan. All GIS data and 
associated metadata shall be provided on a digital medium (CD or DVD) or via file 
transfer protocol (FTP), preferably using the Environmental Systems Research Institute 
(ESRI) shapefile format. GIS data for mitigation sites shall conform to the 
Regulatory_ mitigation _template_ 20160 115.lpk labeling requirements , as specified in 
the Final Map and Drawing Standards for the South Pacific Division Regulatory 
Program dated February I 0, 2016 
(http://www.spd.usace.army.mil/Missions/Regulatory/PublicNoticesandReferences/tabi 
d/10390/ Article/65 1327 /updated-map-and-drawing-standards.aspx), and shall include a 
text file of metadata, including datum, projection, and mapper contact information. 
Within 60 days fo llowing completion of compensatory mitigation construction 
activities, if any deviations have occurred, OCTA shall submit to the Corps Regulatory 
Division as-built GIS data (polygons only) accompanied by a narrative description 
listing and explaining each deviation. 

C. At least 30 days prior to initiating construction in waters of the U.S., OCTA shall submit 
a draft long term management plan (LTMP) for the Agua Chinon and Aliso Creek 
compensatory mitigation sites prepared in accordance with the Corps' South Pacific 
Division Final Regional Compensatory Mitigation and Monitoring Guidelines, dated 
January 12, 2015, and the Mitigation Rule (33 C.F.R. Part 332; 73 FR 19670-19687 
(April I 0, 2008)). The LTMP shall be prepared in accordance with the final approved 
HMMP and reviewed by an approved long-term manager of the compensatory 
mitigation site. The LTMP must be approved by Corps Regulatory Division prior to 
recordation of the site protection instrument. OCTA shall provide long term financing 
(such as a non-wasting endowment) through a mechanism approved by the Corps 
Regulatory Division. 

1. In the event a federal Aliso Creek Mainstem Ecosystem Restoration Project is 
approved to commence construction and comprises portions within the Aliso 
Creek HMMP project area before all of the actions in the HMMP have been 
completed, OCTA shall coordinate with the Corps Regulatory Division to 
consider whether rev is ions to the HMMP and the Long-term Management Plan 
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(LTMP) are warranted. Revisions to the HMMP could consist of revising (i) the 
HMMP project area to eliminate the area that would be impacted by a federal 
project, (i i) Performance Standards, and/or (iii) monitoring requirements. 
Revisions to the LTMP could consist of revising (i) the areas subject to long-term 
management and/or (ii) long-term management measures. 

11. In the event a federal Aliso Creek Mainstem Ecosystem Restoration Project is 
approved to commence construction and comprises portions within the Aliso 
Creek HMMP project area after all of the actions in the HMMP have been 
completed, the OCTA shall coordinate with the Corps Regulatory Division to 
consider whether revisions to the LTMP are warranted. Revisions to the LTMP 
could consist of revising the areas subject to long-term management and/or 
revising the management and/or monitoring measures. 

D. ln advance of, or concutTent with (within two months), of freeway project construction 
impacts to waters of the U.S., OCTA shall record a Restrictive Covenant (RC) or other 
site protection instrument in a form approved by the Corps Regulatory Division, which 
shall run w ith the land, obligating OCTA, its successors, and assigns to protect and 
maintain the 6.64 acres of waters of the U.S. at the Aliso Creek HMMP area (as shown 
in attached Figure I) for the purpose of ensuring long-term protection of its conservation 
values. The site protection instrument will anticipate potential construction and 
maintenance of the federal Aliso Creek Mainstem Ecosystem Restoration Project 
within the areas covered by the site protection instrument. 

E. [n advance of, or concutTent with (within two months), of freeway project construction 
impacts to waters of the U.S., OCTA shall record a Restrictive Covenant (RC) or other 
site protection instrument in a form approved by the Corps Regulatory Division, which 
shall run with the land, obligating OCTA, its successors, and assigns to protect and 
maintain the 1.02 acres of waters of the U.S. at the Agua Chinon HMMP area (as shown 
in attached Figure 2) for the purpose of ensuring long-term protection of its conservation 
values. 

F. In advance of, or concutTent with (within two months), of freeway project construction 
impacts to waters of the U.S., OCTA shall record a Conservation Easement (CE) in a 
form approved by the Corps Regulatory Division, which shall run with the land, 
obligating OCTA, its successors, and assigns to protect and maintain the I .40-acres 
Ferber Ranch preservation mitigation area (as shown in attached Figure 3) as natural 
open space in perpetuity. The CE must include a 3rd party easement holder qualified to 
hold easements pursuant to California Civi l Code 815.3 and Government Code section 
65965. OCTA must provide monies in the form of an endowment (endowment amount 
to be determined by Property Analysis Record or similar methodology) for the purposes 
of fulfi lling the 3rd party easement holder's responsibilities under the CE. 
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G. The site protection instruments required by Special Conditions 3D, 3E, and 3F above, 
shall, to the extent appropriate and practicable, prohibit incompatible uses that might 
otherwise jeopardize the objectives of OCTA compensatory mitigation projects. The 
site protection instrument shall preclude incompatible uses such as: (1) establ ishment 
of fuel modification zones, trails, drainage faci lities, wa lls, maintenance access roads; 
(2) the granting of any additional easements, rights of way, or other interests in the 
surface or subsurface of the easement or restrictive covenant area, or interest of any 
type (other than a security interest that subordinate to the site protection instrument), 
without first obtaining the written consent of the Corps Regulatory Division. Further, 
to the extent practicable, any such fac ilities outside the HMMP project area subject to 
the s ite protection instrument shall be sited to minimize indirect impacts on the 
avoided, preserved, rehabilitated, and enhanced wetland and non-wetland waters of 
the U.S. Concurrently with execution of the site protection instrument, OCTA must 
provide monies in the form of an endowment (endowment amount to be determined 
by Property Analysis Record or similar methodology) to fund long-term management 
of the HMMP project area subject to the s ite protection instrument. The endowment 
shall be governed by an Endowment Agreement entered into concurrently with 
execution of the site protection instrument. The Corps Regulatory Division shall 
have the right to review and approve the terms of the Endowment Agreement, and the 
Corps Regulatory Division sha ll be third party beneficiary of that agreement with the 
right to review and approve any amendments. OCTA shal l receive written approval 
(by letter or e-mail) from the Corps Regulatory Division of the site protection 
instrument prior to it being executed and recorded. A conformed copy of each 
recorded site protection instrument shall be furnished by OCTA to the Corps 
Regulatory Division within 30 days of recordation. 

GIS DATA: Within 60 days following recordation, OCTA shall provide to this office 
GIS data (polygons only) depicting the s ite protection instrument boundaries, as 
authorized by the Corps Regulatory Division. All GlS data and associated metadata 
shall be provided on a digital medium (CD or DVD) or via fi le transfer protocol 
(FTP), preferably using the Environmenta l Systems Research Institute (ESRI) 
shapefile format. GIS data for each compensatory mitigation project subject to the 
site protection instrument shall conform to the 
Regulatory_mitigation_ template_20160 11 5.lpk labeling requirements, as specified in 
the Final Map and Drawing Standards for the South Pacific Division Regulatory 
Program dated February l 0, 2016 
(http://www.spd.usace.army.mil/Missions/Regulatory/Publ icNoticesandReferences/ta 
bid/ l 0390/ Article/65 1327 /updated-map-and-drawing-standards.aspx) and shall 
include a text fi le of metadata, including datum, projection, and mapper contact 
information. 

4. Mitigation Tracking. OCTA shall utilize the program level tracking approach that been 
establ ished to calculate and document final compensatory mitigation needs at the project 

16 



level, which includes a set of impact and mitigation tracking worksheets (attached as 
Enclosure 8 - Mitigation Tracking Spreadsheets). The Program Mitigation Worksheet A 
is a planning-level tool that summarizes anticipated permanent impacts to waters of the 
U.S., approved mitigation ratios, and estimated compensatory mitigation amounts as 
determined in the Corps Regulatory Division-approved mitigation checklists. This 
worksheet is inc luded in Enclosure 8 as a reference and should not be edited. The 
Mitigation Availability Worksheet B provides the amount of compensatory mitigation that 
is currently available at each mitigation s ite, which is based on the amount of the site 
currently meeting performance standards. This table will be updated by the OCTA or 
Corps Regulatory Div ision using the annual monitoring reports for A liso Creek and Agua 
Chinon mitigation sites. OCTA will include a statement in the annual monitoring report 
regarding the amounts of Corps wetland and non-wetland jurisdictional acreage meeting 
its performance standards. All Corps preservation mitigation at Ferber Ranch Preserve is 
avai lable as no performance standards are associated with the preservation site. The 
amount of compensatory mitigation meeting the performance standards would be the 
amount of available mitigation at the site. 

LOP appl ications provided by OCTA and/or Caltrans wi ll include the project level 
impact information and amount of compensatory mitigation required for each impacted 
aquatic feature per the Corps Regulatory Division-approved mitigation checklists using 
the established mitigation ratios. If there are additional unavoidable impacts to waters of 
the U.S. beyond that anticipated at the LOP project level, e ither a statement about why 
additional compensatory mitigation should not be required (i.e., additional impacts to 
waters of the U.S. are determined to be minor - for example, total impacts less than 0.10 
acre) should be included in the LOP application, or an existing mitigation checklist that 
includes a similar aquatic resource may be referenced, or a new mitigation checklist may 
be submitted with a proposed mitigation ratio. 

The Corps Regulatory Division/OCTA will then enter project-level impacts into the LOP 
Project Tracking Worksheet C, which will calculate the required compensatory 
mitigation. The Surplus-Deficit Worksheet D wi ll be populated after completing the LOP 
Project Tracking Worksheet C to determine the amount of excess compensatory 
mitigation available and that may be used for projects that have a compensatory 
mitigation need or that are in non-compl iance, or to determine the amount of 
compensatory mitigation needs for a project in which permanent impacts were 
underestimated at the planning level. Last, the Corps Regulatory Division will enter the 
compensatory mitigation surplus or deficit for each project in the Rollover Worksheet E. 

5. Soil Erosion and Siltation Controls. During project implementation, appropriate erosion 
and siltation controls such as s iltation or turbidity curtains, sedimentation basins, and/or 
hay bales, or other means designed to minimize turbidity in the watercourse to prevent 
exceedances of background levels existing at the time of project implementation, shall be 
used and maintained by OCTA and/or Caltrans in effective operating condition. Projects 
are exempted from implementing controls if site conditions preclude their use, or if s ite 
conditions are such that the proposed work would not increase turbidity levels above the 
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background level existing at the time of the work. All exposed soil and other fills, as well 
as any work below the ordinary high water mark, must be stabi lized at the earliest 
practicable date to preclude additional damage to the project area through erosion or 
si ltation and no later than November of the year the work is conducted to avoid erosion 
from storm events. 

6. Equipment. If personnel would not be subjected to additional, potentially hazardous 
conditions, heavy equ ipment working in or crossing wetlands must be placed on 
temporary construction mats (timber, steel, geotexti le, rubber, etc.), or other measures 
must be taken to minimize soi l disturbance such as using low-pressure equipment. 
Temporary construction mats shall be removed promptly after construction is completed. 

7. Suitable Material. No discharge of dredged or fill material into waters of the U.S. may 
consist of unsuitab le materials (e.g., trash, debris, car bodies, asphalt, etc.), and material 
discharged must be free from toxic pollutants in toxic amounts (see section 307 of the 
CWA). 

8. Management of Water Flows. To the maximum extent practicable, the pre-construction 
course, condition, capacity, and location of open waters must be maintained for each 
activity, including stream channelization and storm water management activities, except 
as provided below. The activity must be constructed to w ithstand expected high flows. 
The activity must not restrict or impede the passage of normal or high flows, unless the 
primary purpose of the activity is to impound water or manage high flows. To the 
maximum extent practicable, the activity must provide for the retention of excess flows 
from the site and for the maintenance of surface flow rates from the site similar to pre­
project conditions, while not increasing water flows from the project site , relocating 
water, or redirecting water flow beyond pre-project conditions unless it benefits the 
aquatic environment (e.g., stream restoration activities). 

9. Removal o_[Temporary Fills and Native Revegetation of Temporary Impact Areas. Any 
temporary fills must be removed in their entirety and the affected areas must be returned 
to their pre-construction conditions, including any native riparian and/or wetland 
vegetation, at the conclusion of the project. To reduce the potentia l for erosion and to 
facilitate the recovery of the temporarily affected areas, the Permittee(s) shall hydroseed 
and re-vegetate the disturbed po1tions of the earthen stream banks and bottom and 
floodplain, as appropriate, with native, non-invasive species. Woody riparian vegetation 
shall be revegetated with container plantings unless other methods are coordinated with 
and approved by the Corps Regulatory Division. The Permittee(s) shall submit the 
proposed native planting palette and planting plan for review and approval by the Corps 
Regulatory Division at least 30 days prior to initiation of construction. The 
Permittee(s)shall ensure the affected areas (disturbed stream channel bottoms and banks 
and hydroseeded/replanted areas) are maintained and monitored for a period of two years, 
minimum, after completing the revegetation activities, such that less than IO percent 
(absolute cover) of the areas disturbed by the project are vegetated by non-native and 
invasive plant species. For each project aquatic feature , the Permittee(s) shall submit to 
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the Corps Regulatory Division a memorandum by December 15th after completion of the 
minimum two-year maintenance and monitoring period. The memo shall indicate for 
each project crossing/aquatic impact area, when temporary construction areas were re­
contoured to preconstruction conditions, when native planting/seeding was completed, 
the species and percent cover (absolute) of invasive and/or non-invasive plant species that 
occur onsite each year prior to treatment, and when and how many/the extent of invasive 
and/or non-invasive plant species that were removed that year. 

Implementation of the native revegetation of temporary impact areas shall commence 
immediately following completion of construction or, with written approval from the 
Corps Regulatory Division, at the beginning of the next growing season after project 
completion. A delay in native planting to take advantage of the appropriate season should 
be considered in the application phase to use established LOP procedures in order for 
appropriate mitigation to be considered by the Corps Regulatory Division. An increase in 
delay after the LOP has been issued may require a modification to the mitigation 
requirements and should be coordinated with Corps Regulatory Division to avoid non­
compliance action. If native re-vegetation cannot start due to seasonal confl icts (e.g., 
impacts occurring in late fall/early winter shall not be revegetated unti l seasonal 
conditions are conducive to re-vegetation), exposed earth surfaces shall be stabilized 
immediately with jute-netting, straw matting, or other applicable best management 
practice to minimize any erosion from wind or water. Native revegetation of temporary 
impact areas shall be completed within 12 months of initial occurrence of project impacts 
to waters of the U.S. Any temporal loss of riparian/wetland/stream function caused by 
delays beyond the 12 months in implementation of native revegetation of temporary 
impact areas shall be mitigated in-kind through riparian/wetland/stream establishment, re­
establishment, rehabilitation, and/or enhancement at a mitigation ratio as determined by 
the Corps Regu latory Division in accordance with the latest Standard Operating 
Procedure for Determination of Mitigation Ratios (i.e., current instructions require that 
the mitigation ratio is increased 0.05: 1 for every month of delay). In the event that the 
Permittee(s) is wholly or partly prevented from revegetating temporary impact areas 
w ithin the above time frame (causing temporal losses due to delays) because of 
unforeseeable circumstances or causes beyond reasonable control, and w ithout the fau lt 
or negligence of the Construction Lead, including but not limited to natural disasters 
(e.g., earthquakes, flooding, etc.), OCTA/Caltrans may be excused by such unforeseeable 
cause(s) from the additional 0.05: I per each month of delay requirement with Corps 
Regulatory Division approval. Any on-site native revegetation deemed infeasible as a 
result of such unforeseeable causes(s) w ill be considered a permanent impact, and will be 
mitigated accordingly. Additional exotic species management is required within the 
SAMP areas to prevent the establishment of invasive exotic vegetation. (See Special 
Condition 14). 

If the Corps Regulatory Division determines native revegetation efforts are not resulting 
in successfu l recovery of comparable, pre-project aquatic resource functions and services 
at any temporary impact area, the Corps may require OCTA and/or Caltrans to implement 
additional native revegetation activities in the treated area, and/or implement additional 
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mitigation activities outside the treated area to ensure aquatic resource losses are 
minimized or offset adequately. 

I 0. Preventive Measures. Measures must be adopted to prevent potential pollutants from 
entering the on-site watercourse(s). Within the project area, construction materials, and 
debris, including fue ls, oil, and other liquid substances shall be stored in a manner as to 
prevent any runoff from entering aquatic areas. 

11. Staging of Equipment. Staging, storage, fueling, and maintenance of equipment must be 
located or occur sufficiently outside of all the water bodies so that any potential spilled 
materials will not be able to enter any waterway or other body of water. 

12. Fencing of Project Limits. The Permittee(s) shall c learly mark the limits of the workspace 
w ith flagging or similar means to ensure mechanized equipment does not enter 
preserved/avoided waters of the U.S. and riparian wetland/habitat areas shown on a 
project-specific figure attached to the LOP. Adverse impacts to waters of the U.S. beyond 
the Corps Regulatory D iv ision approved construction footprint are not authorized . Such 
impacts could result in permit suspension and revocation, administrative, civil, or 
criminal penalties, and/or substantial, additiona l, compensatory mitigation requirements. 

13. Avoidance of Breeding Season. With regard to federally listed av ian species, avoidance of 
breeding season requirements shall be as described in Special Condition 20 below. For all 
other species, initial vegetation clearing in waters of the U.S. must occur between 
September 15 and March 15, which is outside the breeding season. Work in waters of the 
U.S. may occur during the breeding season between March 15 and September 15 if bird 
surveys indicate the absence of any nesting birds within a 50-foot radius. 

14. Exotic Species Management. For projects within the SAMP areas, all giant reed (Arundo 
donax) , salt cedar (Tamarix spp.), and castor bean (Ricinus communis) must be removed 
from the construction areas, and the Permittee(s) shall ensure that the affected areas 
remain free from these invasive, non-native species for a period of five years fo llowing 
completion of the project. 

15. Site Inspections. Corps personnel shall be a llowed to inspect the site at any time during 
and immediately after project implementation. In addition, compliance inspections of all 
compensatory mitigation sites shall be allowed at any time. 

16. Posting of Conditions. A copy of the LOP terms and conditions shall be included in all 
bid packages for the project and shall be available at the work site at a ll times during 
periods of work and must be presented upon request by any Corps or other agency 
personnel with a reasonable reason for making such a request. 

17. Post-Project Report. Within 45 days of completion of impacts to waters of the U.S., as­
built drawings with an overlay of waters of the U.S. that were impacted and avoided must 
be submitted to the Corps Regulatory Division. Post-project photographs, which 
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document compliance with permit conditions, must also be provided. Maps and drawing 
submitted to the Corps Regulatory Division must comply with the Final Map and 
Drawing Standards for the South Pacific Division Regulatory Program, dated February 
I 0, 2016 (http://www.spd.usace.army.mil/Missions/Regulatory/Public-Notices-and­
References/ Article/65 1327 /updated-map-and-drawing-standards/) 

18. Water Quality. OCTA/Caltrans must obtain an individual project-specific section 401 
water quality certification from the Cal iforn ia State Water Resource Control Board or the 
applicable Regional Water Quality Control Board. By Federal law, no Department of the 
Army permit can be issued until a Section 40 I water quality ce1tification has been issued 
or waived by the State Water Resource Control Board or the applicable Regional Water 
Quality Control Board. No Corps-regulated discharges of dredged or fill material into 
waters of the U.S. may proceed for a particular project until Section 401 water quality 
certification for that individual project is obtained or otherwise waived and provided to 
Corps Regulatory Division. 

19. Coastal Zone Management. The M2 Freeway Program project sites, including the 
compensatory mitigation s ite options evaluated to address unavoidable impacts to waters 
of the U.S., are located outside the coastal zone and Corps Regulatory Division review 
indicates that they would not affect coastal zone resources, and therefore, wou ld not need 
concurrence from the California Coastal Commission. lf any project site is located within 
or affects the coastal zone, an individual state coastal zone management consistency 
concurrence must be obtained, or a presumption of concurrence must occur (see 33 CFR 
section 330.4(d)). The Corps Regulatory Division or a State may require additional 
measures to ensure that the authorized activity is consistent with Coastal Zone 
Management Act requirements. 

20. Endangered Species. 

A. OCTA coordinated with the USFWS and CDFW to complete an NCCP/HCP for 
the M2 Freeway Program projects, including those proposed to be authorized 
under the LOP procedures. Even with the NCCP/HCP completed and an ESA 
section IO permit issued from the USFWS for impacts to covered species from 
covered projects, consultation between the Corps Regulatory Division or Caltrans 
and USFWS shall sti ll occur pursuant to section 7 of the ESA for any "may 
affect" of federally listed spec ies and/or designated critical habitat, prior to 
initiation of project construction. Protocol or focused surveys for listed species 
would be conducted as outlined in the NCCP/HCP, and the Corps Regulatory 
Division or Caltrans would initiate a streamlined section 7 consultation process 
w ith the USFWS for each M2 Freeway Program project that may affect federally 
listed species and/or designated critical habitat. For project actions that "may 
affect" federa lly listed as threatened or endangered species not covered under the 
NCCP/HCP, the Corps Regulatory Division or Caltrans would initiate formal or 
informal section 7 consultation on an individual project basis. 
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B. No activity is authorized that is likely to jeopardize the continued existence of a 
federally listed as threatened or endangered species or a species proposed for such 
designation, as identified under the ESA, or which will destroy or adversely 
modify the critical habitat of such species. OCTA and/or Caltrans sha ll not begin 
work on the proposed activity until notified by the Corps Regulatory Divis ion that 
the requirements of the ESA have been satisfied and that the activity is authorized. 

C. Where applicable, Caltrans, as assigned by Federal Highway Administration 
(FHWA), under the National Environmental Policy Act (NEPA) Assignment 
Memorandum of U nderstanding, should fo llow their own procedures for 
comply ing with the requirements of the ESA. Caltrans must provide the Corps 
Regulatory Division with the appropriate documentation to demonstrate 
compliance with those requirements. 

D. OCTA and/or Cal trans shall notify the Corps Regulatory Division if any federally 
listed species or designated critical habitat (or proposed for such listing or 
designation) might be affected or is in the vicinity of the project, or if the project 
is located in designated critica l habitat, and shall not begin work on the proposed 
activity unt il notified by the Corps Regulatory Division that the requirements of 
the ESA have been satisfied and that the activity is authorized. For activities that 
" may affect" federally listed endangered or threatened species or designated 
critical habitat, the pre-construction notification must include the name(s) of the 
federally listed as endangered or threatened species that may be affected by the 
proposed work or that utilize the designated crit ica l habitat that may be affected 
by the proposed work. The Corps Regulatory Divis ion will determine whether the 
proposed activity "may affect" or will have "no effect" on federally listed species 
and/or designated critical habitat, and will notify the OCTA and/or Cal trans of the 
Corps Regulatory Division's determination w ithin 45 days of receipt of a 
complete LOP application/preconstruction notification. In cases where the OCTA 
and/or Caltrans has identified federa lly listed species or critical habitat that might 
be affected or is in the vicinity of the project, and has so notified the Corps 
Regulatory Div ision, the applicant shall not begin work until the Corps 
Regulatory Division has provided notification the proposed activities w ill have 
" no effect" on federally listed species or critical habitat, or until the LOP has been 
issued. 

E. As a result of formal or informal consultation with the USFWS, the Corps 
Regulatory Division may add species-specific endangered/threatened species 
conditions to the LOP. 

F. Authorization of an activity by a Corps permit does not authorize the "take" of a 
federally listed as threatened or endangered species or the adverse modification of 
designated critical habitat of such species as defined under the ESA. In the 
absence of separate authorization (e.g., an ESA section 10 Permit, a Biological 
Opinion with " inc idental take" provisions, etc.) from the USFWS, both lethal and 
nonlethal "takes" of protected species are in violation of the ESA. Information on 
the location of federally listed as threatened and endangered species and their 
critical habitat can be obtained directly from the o ffices o f the U.S. USFWS and 
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NMFS or their World Wide Web pages at http://www.fws.gov/carlsbad/ and 
http://www.nmfs.noaa.gov/ pr/species/esa/index.htm, respectively. 

2 1. Fish Passage. For projects resulting in construction or replacement of stream crossings, 
the resulting structure must comply with National Marine Fisheries Service and CDFW 
requirements for fish passage. 

22. Historic Properties. 

A. In cases where the Corps Regulatory Division determines that the activity "may 
affect" properties listed, or e ligible for listing, on the National Register of Historic 
Places (NRHP), the activity is not authorized, until the requirements of section 
I 06 of the National Historic Preservation Act (NHPA), including tribal 
consultation as appropriate, have been satisfied. 

B. Where applicable, Caltrans, as assigned by FHWA under the NEPA Assignment 
Memorandum of Understanding, should fo llow their own procedures for 
complying with the requirements of section l 06 of the NHPA. Caltrans must 
provide the Corps Regulatory Division with the appropriate documentation to 
demonstrate compliance with those requirements. 

C. OCTA and/or Caltrans must submit with their application information on historic 
properties that might be affected by the proposed work or include a vicinity map 
indicating the location of the historic properties or the potential for the presence 
of historic properties listed, or e ligible for listing, on the NRHP. Assistance 
regarding information on the location of or potential for the presence of historic 
resources can be sought from the State Historic Preservation Officer (SHPO) or 
Tribal Historic Preservation Officer (THPO), as appropriate, and the NRHP (see 
33 C.F.R. §330.4(g)). The Corps shall make a reasonable and good fa ith effort to 
carry out appropriate identification efforts, which may include background 
research, consultation, oral history interviews, sample field investigation, and 
field survey. Based on the information submitted and these efforts, the Corps shall 
determine whether the proposed activity has the potential to cause an effect on the 
historic properties. Where OCTA and/or Caltrans has identified historic properties 
that the activity may have the potential to cause effects and so notified the Corps, 
OCTA and/or Caltrans shall not begin the activity until notified by the Corps 
Regulatory Division either that the activity has no potential to cause effects or that 
consultation under section I 06 of the NHPA has been completed. 

D. Section I 06 consultation is not required when the Corps determines that the 
proposed regulated activity does not have the potential to cause effects on historic 
properties (see 36 C.F.R. §800.3(a)). If NHPA section 106 consultation is required 
to occur, the Corps Regulatory Division will notify OCTA and/or Caltrans that 
work may not begin until section I 06 consultation is completed. 

E. OCTA and/or Cal trans should be aware that section 11 0(k) of the NHPA [ 16 
U.S.C. 470h-2(k)] prevents the Corps from granting a permit or other assistance 
to an applicant who, with intent to avoid the requirements of section l 06 of the 
NHPA, has intentionally significantly adversely affected a historic property to 
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which the permit would relate, or having legal power to prevent it, allowed such 
significant adverse effect to occur, unless the Corps, after consultation with the 
Advisory Council on Historic Preservation (ACHP), determines that 
circumstances justify granting such assistance despite the adverse effect created or 
permitted by the applicant. If circumstances justify granting the assistance, the 
Corps is required to notify the ACHP and provide documentation specify ing the 
circumstances, explaining the degree of damage to the integrity of any historic 
properties affected, and proposed mitigation. This documentation must include 
any views obtained from the applicant, SHPOffHPO, appropriate Indian tribes if 
the undertaking occurs on or affects historic properties on tribal lands or affects 
properties of interest to those tribes, and other parties known to have a legitimate 
interest in the impacts from the permitted activity on historic properties. 

F. Section 106 compliance is required for all on-going short term and long term 
maintenance activities within the Agua Chi non, Aliso Creek, and Ferber Ranch 
Preserve mitigation areas. OCTA/Caltrans shall notify the Corps Regulatory 
Division at least 90 days prior to any ground-disturbing activities within I 00 feet 
of any known cultural resources. All ground-disturbing activities within 100 feet 
of known cultural resources shal l be avoided within or adjacent to waters of the 
U.S. unless specifically authorized by the Corps Regulatory Division. 

23. Transfer of LOPs. If OCTA and/or Cal trans (Permittee(s)) sell(s) the property associated 
with an LOP, the Permittee(s) may transfer the LOP to the new owner by submitting a 
letter to the Corps, Los Angeles District, Regulatory Division to validate the transfer. A 
copy of the LOP and the name and all available contact information, including company 
name, addresses, telephone numbers, and e-mail address, must be attached to the letter, 
and the letter must contain the following statement and signature: 

"When the structures or work authorized by this LOP are still in existence at the time 
the property is transferred, the terms and conditions of this LOP, including any 
special conditions, w ill continue to be binding on the new owner(s) of the property. 
To validate the transfer of this LOP and the associated liabilities associated with 
compliance with its terms and conditions, the transferee must sign and date below." 

(Transferee) (Date) 

24. Compliance Certification. Each Permittee who receives an LOP from the Corps 
Regulatory Division must submit a signed certification regarding the completed work and 
any requ ired compensatory mitigation within 45 days after completing construction 
activities. The certification form must be forwarded to the Corps Regulatory Division 
with the LOP and w ill include: 

A. A statement that the authorized work was done in accordance with the LOP 
authorization, including any general or specific condi tions; 

B. A statement that any required compensatory mitigation was completed in 
accordance w ith the permit conditions; and 
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C. The s ignature of the Permittee(s) certifying the completion of the work and 
compensatory mitigation. 

The use and implementation of the LOP procedures for Corps permit applications is 
contingent on compliance w ith all the terms and conditions of the LOP procedures. 
Should a Permittee(s) become non-compliant w ith permit conditions, the Corps may 
suspend, revoke, o r modify the permit and assess administrative penalties. Pursuant to 
section 309(g) of the CWA, the Corps is able to levy Class I Administrative Penalties of 
up to $20,966 per violation of a permit Special Condition, to a maximum of $52,4 14. 

Further Information: 

1. Congressional Authorities. You have been authorized to undertake the activity described above 
pursuant to: 

() Section IO of the River and Harbor Act of 1899 (33 U .S.C. 403). 

(X) Section 404 of the Clean Water Act (33 U.S.C. 1344). 

() Section I 03 of the Marine Protection, Research and Sanctuaries Act of 1972 (33 U.S.C. 14 13). 

2. Limits of this authorization. 

a. This permit does not obviate the need to obtain other Federal, state, or local authorizations 
required by law. 

b. This permit does not grant any property rights or exclusive privileges. 

c. This permit does not authorize any injury to the property or rights of others. 

d. This permit does not authorize interference with any existing or proposed Federal project. 

3. Limits of Federal Liability. In issu ing this permit, the Federal Government does not assume any 
liability for the following: 

a. Damages to the permitted project or uses thereof as a result of other permitted or unpermitted 
activities or from natural causes. 

b. Damages to the permitted project or uses thereof as a result of current or future activities 
undertaken by or on behalf of the United States in the public interest. 

c. Damages to persons, property, or to other permitted or unpermitted activities or structures 
caused by the activity authorized by this permit. 
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d. Design or construction deficiencies associated with the permitted work. 

e. Damage claims associated with any future modification, suspension, or revocation of this 
permit. 

4. Reliance on Applicant's Data. The determination of this office that issuance of this permit is not 
contrary to the public interest was made in reliance on the information you provided. 

5. Reevaluation of Permit Decision. This office may reevaluate its decision on this permit at any 
time the circumstances warrant. Circumstances that could require a reevaluation include, but are 
not limited to, the following: 

a. You fail to comply with the terms and conditions of this permit. 

b. The information provided by you in support of your permit application proves to have been 
false, incomplete, or inaccurate (See 4 above). 

c. Significant new information surfaces which this office did not consider in reaching the original 
public interest decision. 

Such a reevaluation may result in a determination that it is appropriate to use the suspension, 
modification, and revocation procedures contained in 33 CFR section 325.7 or enforcement 
procedures such as those contained in 33 CFR sections 326.4 and 326.5. The referenced 
enforcement procedures provide for the issuance of an administrative order requiring you to 
comply with the terms and conditions of your permit and for the initiation of legal action where 
appropriate. You wi ll be required to pay for any corrective measure ordered by this office, and if 
you fail to comply with such directive, this office may in certain situations (such as those specified 
in 33 CFR section 209.170) accomplish the corrective measures by contract or otherwise and bi ll 
you for the cost. 

6. Extensions. General condition I establishes a time limit for the completion of the activity 
authorized by this permit. Unless there are c ircumstances requiring either a prompt completion of 
the authorized activity or a reevaluation of the public interest decision, the Corps w ill normally 
give you favorable consideration to a request for an extension of this time limit. 

Enclosure I : Figure I: M2 Freeway Program Projects Map 
Enclosure 2: Table I : Township, Range, and Sections 
Enclosure 3: Figure 2: Detailed Map of M2 Program Project Study Area 
Enclosure 4: Freeway Project Description and Schedule 
Enclosure 5: Table 2: Potential Permanent Jurisdictional Impacts by Feature 
Enclosure 6: Table 3: Estimated Temporary Jurisdictional Impacts Summary by Watershed 
Enclosure 7: Figure 3: LOP flowchart 
Enclosure 8: M itigation Tracking Spreadsheets 
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Your signatures below, as Co-Permittees, indicate that you accept and agree to comply with the 
terms and conditions of this ermit. 

Kia Mortazavi, Executive Director, Planning 
Orange County Transportation Authority 

Chris Flynn, 
Deputy Director, Division of Environmental Analysis 
California Department of Transportation 

DATE 

DATE I 7 

This permit becomes effective when the Federal official, designated to act for the Secretary of the 
Army, has signed below. 

/}~4~ 
David J. Cas?anon DATE 
Chief, Regulatory Division 

When the structures or work authorized by this permit are still in existence at the time the property 
is transferred, the tenns and conditions of this permit will continue to be binding on the new 
owner(s) of the property. To validate the transfer of this permit and the associated liabilities 
associated with compliance with its terms and conditions, have the transferee sign and date below. 

TRANSFEREE DATE 
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