DEPARTMENT OF THE ARMY
U.S. ARMY CORPS OF ENGINEERS
LOS ANGELES DISTRICT
915 WILSHIRE BOULEVARD, SUITE 930
LOS ANGELES, CALIFORNIA 90017-3489

March 24, 2021

SUBJECT: East Area Approved Jurisdictional Determination

Matt Bingham

HudBay Minerals, Inc.

5255 E. Williams Circle Suite 1065
Tucson, Arizona 85711

Dear Mr. Bingham:

| am responding to your request (File No. SPL-2008-00816) dated September 20,
2019, for a Department of the Army approved jurisdictional determination (AJD) for
lands associated with the Rosemont Copper Mine-East Area, located in unincorporated
Pima County, Arizona. This AJD covers the 8,676-acre project site located on the east
side of the Santa Rita Mountains (the “review area”) (center coordinate of review area is
lat. 31.8367°N, long. -110.7358°W).

Based on available information, | have determined waters of the United States do
not occur within the review area. The basis for our determination can be found in the
enclosed AJD form.

This letter includes an AJD for the review area. If you wish to submit new
information regarding this jurisdictional determination, please do so within 60 days. We
will consider any new information so submitted and respond within 60 days by either
revising the prior determination, if appropriate, or reissuing the prior determination. If
you object to this or any revised or reissued jurisdictional determination, you may
request an administrative appeal under U.S. Army Corps of Engineers (Corps)
regulations at 33 CFR Part 331. Enclosed you will find a Notification of Appeal Process
(NAP) and Request for Appeal (RFA) form. If you wish to appeal this decision, you
must submit a completed RFA form within 60 days of the date on the NAP to the Corps
South Pacific Division Office at the following address:

Tom Cavanaugh

Administrative Appeal Review Officer
U.S. Army Corps of Engineers

South Pacific Division, CESPD-PDO
450 Golden Gate Ave.

San Francisco, CA 94102



In order for an RFA to be accepted by the Corps, the Corps must determine that it is
complete, that it meets the criteria for appeal under 33 CFR Part 331.5 (see below), and
that it has been received by the Division Office by May 24, 2021.

This determination has been conducted to identify the extent of the Corps' Clean
Water Act jurisdiction within the review area and is valid for five years from the date of
this letter, unless new information warrants revision of the determination before the
expiration date. This determination may not be valid for the wetland conservation
provisions of the Food Security Act of 1985. If you or your tenant are USDA program
participants, or anticipate participation in USDA programs, you should request a
certified wetland determination from the local office of the Natural Resources
Conservation Service.

Please note this AJD does not revoke, reinstate or modify the currently suspended
March 8, 2019 Department of the Army (DA) permit associated with the Rosemont
Copper Mine project (SPL-2008-0816-MB). Though the DA permit remains suspended,
it is still a signed permit accepted by Rosemont Copper Company (Rosemont), and
Rosemont should not take any actions inconsistent with the existing permit. Should
Rosemont wish to proceed with its project based on the AJDs, please contact the South
Pacific Division (SPD) to initiate review of the permit. The point of contact for the permit
at SPD is Tori White, who can be reached at Tori.K.White@usace.army.mil or (415)
503-6530.

Thank you for participating in the regulatory program. If you have any questions,
please contact Mr. David Castanon, Chief of our Regulatory Division at
David.J.Castanon@usace.army.mil or (805) 585-2141. Please help me to evaluate and
improve the regulatory experience for others by completing the customer survey form at
http://corpsmapu.usace.army.mil/cm_apex/f?p=regulatory_survey.

Sincerely,

%ﬂd LTS
Julie A. Balten

Colonel, U.S. Army
Commanding

Enclosures



NOTIFICATION OF ADMINISTRATIVE APPEAL OPTIONS AND PROCESS AND

REQUEST FOR APPEAL
Requester: HudBay Minerals, Inc. File Number: SPL-2008-00816 Date: March 24,
2021
Attached is: See Section below
INITIAL PROFFERED PERMIT (Standard Permit or Letter of permission) A
PROFFERED PERMIT (Standard Permit or Letter of permission) B
PERMIT DENIAL C
X | APPROVED JURISDICTIONAL DETERMINATION D
PRELIMINARY JURISDICTIONAL DETERMINATION E

SECTION I - The following identifies your rights and options regarding an administrative appeal of the above
decision. Additional information may be found at http://www.usace.army.mil/cecw/pages/reg materials.aspx
or Corps regulations at 33 CFR Part 331.

A: INITIAL PROFFERED PERMIT: You may accept or object to the permit.

e ACCEPT: If you received a Standard Permit, you may sign the permit document and return it to the
district engineer for final authorization. If you received a Letter of Permission (LOP), you may accept the
LOP and your work is authorized. Your signature on the Standard Permit or acceptance of the LOP
means that you accept the permit in its entirety, and waive all rights to appeal the permit, including its
terms and conditions, and approved jurisdictional determinations associated with the permit.

o OBJECT: If you object to the permit (Standard or LOP) because of certain terms and conditions therein,
you may request that the permit be modified accordingly. You must complete Section Il of this form and
return the form to the district engineer. Your objections must be received by the district engineer within 60
days of the date of this notice, or you will forfeit your right to appeal the permit in the future. Upon receipt
of your letter, the district engineer will evaluate your objections and may: (a) modify the permit to address
all of your concerns, (b) modify the permit to address some of your objections, or (c) not modify the permit
having determined that the permit should be issued as previously written. After evaluating your
objections, the district engineer will send you a proffered permit for your reconsideration, as indicated in
Section B below.

B: PROFFERED PERMIT: You may accept or appeal the permit

e ACCEPT: If you received a Standard Permit, you may sign the permit document and return it to the
district engineer for final authorization. If you received a Letter of Permission (LOP), you may accept the
LOP and your work is authorized. Your signature on the Standard Permit or acceptance of the LOP
means that you accept the permit in its entirety, and waive all rights to appeal the permit, including its
terms and conditions, and approved jurisdictional determinations associated with the permit.

o APPEAL: If you choose to decline the proffered permit (Standard or LOP) because of certain terms and
conditions therein, you may appeal the declined permit under the Corps of Engineers Administrative
Appeal Process by completing Section Il of this form and sending the form to the division engineer. This
form must be received by the division engineer within 60 days of the date of this notice.

C: PERMIT DENIAL: You may appeal the denial of a permit under the Corps of Engineers Administrative
Appeal Process by completing Section Il of this form and sending the form to the division engineer. This form
must be received by the division engineer within 60 days of the date of this notice.

D: APPROVED JURISDICTIONAL DETERMINATION: You may accept or appeal the approved JD or
provide new information.




e ACCEPT: You do not need to notify the Corps to accept an approved JD. Failure to notify the Corps
within 60 days of the date of this notice means that you accept the approved JD in its entirety, and waive
all rights to appeal the approved JD.

o APPEAL: If you disagree with the approved JD, you may appeal the approved JD under the Corps of
Engineers Administrative Appeal Process by completing Section Il of this form and sending the form to
the division engineer. This form must be received by the division engineer within 60 days of the date of
this notice.

E: PRELIMINARY JURISDICTIONAL DETERMINATION: You do not need to respond to the Corps
regarding the preliminary JD. The Preliminary JD is not appealable. If you wish, you may request an
approved JD (which may be appealed), by contacting the Corps district for further instruction. Also you may
provide new information for further consideration by the Corps to reevaluate the JD.

SECTION Il - REQUEST FOR APPEAL or OBJECTIONS TO AN INITIAL PROFFERED PERMIT

REASONS FOR APPEAL OR OBJECTIONS: (Describe your reasons for appealing the decision or your
objections to an initial proffered permit in clear concise statements. You may attach additional information to
this form to clarify where your reasons or objections are addressed in the administrative record.)

ADDITIONAL INFORMATION: The appeal is limited to a review of the administrative record, the Corps
memorandum for the record of the appeal conference or meeting, and any supplemental information that the
review officer has determined is needed to clarify the administrative record. Neither the appellant nor the
Corps may add new information or analyses to the record. However, you may provide additional information
to clarify the location of information that is already in the administrative record.

POINT OF CONTACT FOR QUESTIONS OR INFORMATION:

If you have questions regarding this decision and/or | If you only have questions regarding the appeal

the appeal process you may contact: process you may also contact: Thomas J.
Michael Langley Cavanaugh
U.S. Army Corps of Engineers Administrative Appeal Review Officer
Los Angeles District U.S. Army Corps of Engineers
3636 N. Central Ave, Suite 900 South Pacific Division
Phoenix, AZ 85012-1939 450 Golden Gate Ave.

San Francisco, CA 94102

Phone: (415) 503-6574

Phone: (602) 230-6953 Fax: (415) 503-6646

Email: Michael.W.Langley@usace.army.mil Email:
thomas.j.cavanaugh@usace.army.mil

RIGHT OF ENTRY: Your signature below grants the right of entry to Corps of Engineers personnel, and any
government consultants, to conduct investigations of the project site during the course of the appeal process.
You will be provided a 15-day notice of any site investigation, and will have the opportunity to participate in all
site investigations.

Date: Telephone number:

Signature of appellant or agent.
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§ 331.5 Criteria.

(a) Criteria for appeal —(1) Submission of RFA. The appellant must submit a completed RFA
(as defined at §331.2) to the appropriate division office in order to appeal an approved JD, a
permit denial, or a declined permit. An individual permit that has been signed by the applicant,
and subsequently unilaterally modified by the district engineer pursuant to 33 CFR 325.7, may
be appealed under this process, provided that the applicant has not started work in waters of
the United States authorized by the permit. The RFA must be received by the division engineer
within 60 days of the date of the NAP.

(2) Reasons for appeal. The reason(s) for requesting an appeal of an approved JD, a permit
denial, or a declined permit must be specifically stated in the RFA and must be more than a
simple request for appeal because the affected party did not like the approved JD, permit
decision, or the permit conditions. Examples of reasons for appeals include, but are not limited
to, the following: A procedural error; an incorrect application of law, regulation or officially
promulgated policy; omission of material fact; incorrect application of the current regulatory
criteria and associated guidance for identifying and delineating wetlands; incorrect application of
the Section 404(b)(1) Guidelines (see 40 CFR Part 230); or use of incorrect data. The reasons
for appealing a permit denial or a declined permit may include jurisdiction issues, whether or not
a previous approved JD was appealed.

(b) Actions not appealable. An action or decision is not subject to an administrative appeal
under this part if it falls into one or more of the following categories:

(1) An individual permit decision (including a letter of permission or a standard permit with
special conditions), where the permit has been accepted and signed by the permittee. By
signing the permit, the applicant waives all rights to appeal the terms and conditions of the
permit, unless the authorized work has not started in waters of the United States and that issued
permit is subsequently modified by the district engineer pursuant to 33 CFR 325.7;

(2) Any site-specific matter that has been the subject of a final decision of the Federal courts;

(3) A final Corps decision that has resulted from additional analysis and evaluation, as directed
by a final appeal decision;

(4) A permit denial without prejudice or a declined permit, where the controlling factor cannot be
changed by the Corps decision maker (e.g., the requirements of a binding statute, regulation,
state Section 401 water quality certification, state coastal zone management disapproval, etc.
(See 33 CFR 320.4(j));

(5) A permit denial case where the applicant has subsequently modified the proposed project,
because this would constitute an amended application that would require a new public interest
review, rather than an appeal of the existing record and decision;

(6) Any request for the appeal of an approved JD, a denied permit, or a declined permit where
the RFA has not been received by the division engineer within 60 days of the date of the NAP;

(7) A previously approved JD that has been superceded by another approved JD based on new
information or data submitted by the applicant. The new approved JD is an appealable action;

(8) An approved JD associated with an individual permit where the permit has been accepted
and signed by the permittee;

(9) A preliminary JD; or
(10) A JD associated with unauthorized activities except as provided in §331.11.



